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FOREWORD 


Tar American Law Institute has recently undertaken the task of preparing a 
model penal code. In discussing the many issues that demand consideration by 
the drafters, Professor Herbert Wechsler wrote a few months ago: 


Should the death penalty be retained as the highest sanction? Viewed nationally there 
have been in recent years between 100 and 150 executions annually. Can the dispatching 
of these individuals, their selection determined by incalculable chances, make sufficient 
contribution to prevention to outweigh the brutalizing and sensational factors involved in 
taking life? Is it meaningful upon the issue of prevention that Rhode Island is an abo- 
lition state without its homicide. rate comparing unfavorably with that of Massachusetts 
or that Michigan’s does not suffer by contrast with that of Illinois? This is an issue that 

_merits a larger hold upon the mind and conscience of the country than it has received ih 
recent years. [Herbert Wechsler, “The Challenge of a Modern Penal Code,” 65 Harvard 
Law Review (May 1952), pp. 1097-1133, at p. 1124.] 


There is something unique about the death penalty. No one today seriously ob- 
jects to fines or to imprisonment as punishments, even though there are differences 
of opinion concerning the manner in which they are executed or concerning the 
classes of offenses or offenders to which they are to be applied. But when the 
death penalty is discussed, many persons object to its very existence, claiming that 
it is improper and should therefore be removed from our list of punishments. The 
debate has been going on for at least two centuries—at least since the young Italian 
jurist Beccaria challenged the validity of capital punishment in the middle of the 
eighteenth century. Since then many countries have abolished it. A number of 
the states of the Union have also done so, some of them only temporarily. 

There is a considerable literature on the death penalty in the United States, but 
nevertheless Justice Felix Frankfurter, in his testimony before the Royal Commis- 
sion on Capital Punishment in 1950, decried the fact that so little factual informa- 
tion about it and its effectiveness had been assembled. This issue of THE ANNALS 
attempts to meet this deficiency in a small degree. The reader will determine for 
himself whether or not the authors have succeeded in presenting their data in an 
objective manner, thus contributing to our knowledge of the question. There are 
no doubt many aspects which have not received adequate treatment, for lack of 
space. Some important gaps will also be noted, especially the absence of an ar- 
ticle which clearly shows what crimes are made capital in the various states and in 
federal law. Such an article had been promised but was not delivered to us. 


THORSTEN SELLIN 


Extent and Trend of Capital Crimes 





in the United States 


By Grorcz B. Voip 


HE problem suggested by the title 
is a difficult one, both from the 
standpoint of terminology and from 
that of basic data. Capital crimes are 
presumably those offenses the commis- 
sion of which calls for the death pen- 
alty. But with few exceptions, there 
are no consistent definitions as to what 
kind of offenses call for the death 
penalty,. 
The exceptions are negative; that is, 
some states specify that no offense calls 
for the death penalty. At the present 


time, six states do not permit the death _ 


penalty, namely: Maine, Michigan, Min- 
nesota, North Dakota, Rhode Island, 
and Wisconsin. Several other states 
have at one time or another abolished 
the death penalty and they reinstated it. 
On the other hand, until very recently 
five states have specified death as the 
mandatory penalty for first degree mur- 
der, namely: Connecticut, Massachu- 
setts, New Mexico, North Carolina, and 
Vermont.* In the rest of the states the 
penalty for first degree murder may be 
either death or life imprisonment. In 
practice, obviously, this choice of pen- 
alty leads to the familiar procedure of 
charging something less than first de- 
gree murder in order to avoid the death 
penalty, and sometimes to avoid a sen- 
tence to life imprisonment as well. 
These widely divergent legal prac- 
tices and penalties operating for’ the 
control of the same crime—namely first 
degree murder—simply reflect the fact 


* In four of these states the laws were 
changed to a permissive death penalty in 1950 
and 1951, leaving only Vermont with a man- 
datory death penalty at the present time. 


of inconsistent and confused notions as 
to the real nature of capital crime. 


Statistics Nor CLEAR 


Criminal statistics also- reflect this 
confusion of attitude and practice. 
There are no general statistics avail- - 
able as to the number of offenses com- 
mitted per year for which death is the 
required penalty, or even as to the num- 
ber of persons convicted per year of 
first degree murder. 

Some statistics are available on “of-. 
fenses known to the police” in the Uni- 
form Crime Reports, published by the 
Federal Bureau of Investigation, De- 
partment of Justice, Washington. But 
the uniform crime classification gives 
no breakdown of the general cate- 
gory “murder and non-negligent man- 
slaughter” from which may be deduced 
the probable number of first degree 
murder offenses. included under the 
more general category. 

The same general difficulty obtains in 
connection with the now discontinued 
series on Judicial Criminal Statistics 
(formerly published by the Bureau of 
the Census), which reported on the ac- 
tivity of the criminal courts and the 
disposition of criminal cases before 
these courts. The classification used 
for offenses makes it impossible to sepa- 
rate the number of cases of deliberate, 
premeditated killing from other types 
of murder. 

Another source is the records of the 
National Office of Vital Statistics, 
United States Public Health Service, 
Federal Security Agency, in which 
homicide is included as one of the 


2 THE ANNALS -OF THE AMERICAN ACADEMY 


recognized standard causes of death. 
The homicide classification, however, is 
not the same as the police designa- 
tion of “murder and non-negligent man- 
slaughter.” It includes justifiable homi- 
cide (for instance, the killing of a felon 
by the police in line of duty, and some 
other types of killing in self-defense) 
and incendiarism, but does not include 
legal executions. Practically speaking, it 
means any violent death that is neither 
a suicide nor an accident. Homicide 
rates, therefore, offer only an approxi- 
` mate index of the amount of murder, 
depending upon the constancy of such 
elements as the proportion of justifiable 
and nonculpable homicides in the total 
number reported. 

None of these statistical sources throw 
any direct light on the number of capi- 
tal crimes as such. Some scattered in- 
formation is available on the distribu- 
tion of murder charges as between those 
designated first degree and the several 
possible lesser charges. There are also 
available reports on the annual number 
of executions, by states. These frag- 
ments may be taken, perhaps, as straws 
in the wind giving some basis for esti- 
mating the probable number of capital 
crimes included in the ‘available indexes 
for any given year. But such approxi- 
mations are hardly of sufficient accuracy 
to warrant attempting to assemble a 
trends table for capital crimes. 


SPECIFIC COMPARISONS 


Before attempting any estimation of 
probable numbers of capital crimes for 
any given year, it will be helpful in the 
understanding of the whole problem of 
murder and capital crime to examine 
some of the sources in some detail and 
from the standpoint of several different 
kinds of problems. 

Trends in murder and homicide rates. 
Full coverage of the United States in 
death registration was not obtained 


TABLE 1—COMPARATIVE TRENDS IN 
MoRDER AND HomicibDE RATES, 


1933-51 
(Rates per 100,000 general population) 
Year Murder Homicide 
1933 TA 9.7 
1934 6.7 9.5 
1935 60 8.3 
1936 6.2 8.0 
1937 6.1 7.6 
1938 5.3 6.8 
1939 5.4 6.4 
1940 5.4 6.2 
1941 5.4 6.0 
1942 55 5.8 
1943 4.7 5.0 
1944 4.9 4.9 
1945 5.5 5.6 
1946 6.4 6.3 
1947 S 6.1 6.0 
1948 59 5.8 
1949 5.7 5.4 
1950 5.1 4.6 
1951 4.9 45 


Sources: Murder and non-negligent man- 
slaughter rates from Uniform Crime Reports 
for respective years; homicide rates from Vital 
Statsstics Rates sn the United States, 1900-1940 
and other Special Reports of the Office of Vital 
Statistics, U.S Public Health Service, Federal 
Security Agency. 


until 1933. By that time the Uniform 
Crime Reports had also obtained a 
reasonably extended national coverage, 
though the southern cities were still 
underrepresented. Table 1 presents a 
comparison of these two principal ïn- 
dexes of murder and killing for the time 
span of 1933-51. The Uniform Crime 
Reports for 1933 included 1,264 cities 
with a total population of 49,471,000; 
in 1951 there were 2,421 cities reporting, 
with a total population of 69,980,000. 
This increase in the number of cities 
participating—-which means also a con- 
siderable increase in the number and 
proportion of southern cities and towns 
reporting—may be the principal factor 
accounting for the relatively close ap- 
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proximation of these two indexes dur- 
ing the last decade. 

The general tendency to a downward 
trend during this period of uniform re- 
porting is unmistakable. There was a 

' brief upturn in both indexes in 1945 
and 1946, with continuous decreases 
since that time. The rates for 1951 are 
again at the all-time low levels. 

Regional differences in murder rates. 
A general murder rate for the United 


States as a whole has no very close 
relation to the actual rate of any spe- 
cific area or section. The rates for 
individual states are widely divergent. 
Thus, in 1951 Uniform Crime Reports 
shows a rate of .41 per 100,000 general 
population for New Hampshire as com- 
pared with one of 18.23 for Georgia; 
Minnesota had a rate of .80 per 100,000, 
Alabama one of 15.27; and so on. 
These extreme differences between states 


TABLE 2—REGIONAL DIFFERENCES IN MurpER Rates, 1933-51 
(Rates per 100,000 general population) 
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West 
South South Mountain’ | Pacifict 
Central’ | Central | 
23.4 15.7 7.4 45 
19.4 13.8 3.3 3.0 
23.9 13.5 7.0 4.0 
21.3 17.1 7.5 3.5 
22.7 15.2 4.7 4.2 
22.1 12.9 5.1 3.8 
20.3 12.2 3.7 ,3.6 
21.6 11.4 3.7 3.7 
18.9 12.2 3.9 3:2 
19.7 12.8 3.8 3.9 
14.8 '123 45 3.9 
15.3 11.3 3.0 5.4 
16.9 12.8 4.1 5.5 
19.4 15.9 5.6 5.9 
18.7 14.1 4.7 6.3 
19.0 12.7 4.8 4.6 
15.0 12.4 5.0 4.7 
14.4 5.6 3.1 ~ 31 
12.4 9.1 2.7 3.2 





a New England—Maine,' New Hampshire, Vermont, Massachusetts, Rhode Island, Con- 


necticut. 


è Middle Atlantic—New York, New Jersey, Pennsylvania. | 
© East North Central—Ohio, Indiana, Michigan, Wisconsin. 
¢ West North Central—Minnesota, Iowa, Missouri, North Dakota, South Dakota, Nebraska: 


Kansas. 


° South Atlantic—District of Columbia, Delaware, Maryland, Virginia, West Virginia, North 


Carolina, South Carolina, Georgia, Florida. 


1 East South Central—Kentucky, Tennessee, Alabama, Mississippi. 
s West South Central—Arkansas, Louisiana, Oklahoma, Texas. 
> Mouniain—Montana, Idaho, Wyoming, Colorado, New Mexico, Arizona, Utah, Nevada. 


* Pacsfic—Washington, Oregon, California. 


Source: Murder and non-negligent manslaughter from Uniform Crime Reports for years | 


indicated. 
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TABLE 3—TRENDS IN MURDER RATES IN SELECTED STATES 
ARRANGED IN Groups or Conticuous States, 1933-51 


(Rates per 100,000 general population) 














Group I 

Year 

Miche Ohio? Indè 
1933 3.3 7.8 4.9 
1934 2.4 5.7 6.6 
1935 “3.3 7.0 4.7 
1936 2.9 6.5 5.5 
1937 3.4 5.6 5.6 
1938 2.3 4.6 5.1 
1939 2.8 5.0 4.7 
1940 | 3.2 4.8 4.0 
1941 3.7 4.8 3.4 
1942 3.6 5.1 3.9 
1943 |' 3.7 4.7 3.5 
1944 4.1 4.3 3.5 
1945 4.1 5.4 5:1 
1946 4.6 5.9 5.2 
1947 4.8 5.6 6.3 
1948 4.6 5.3 5.2 
1949 4.5 5.3 4.9 
1950 4.1 4.1 4.6 
1951 4.4 4.3 4.7 


* Death penalty abolished. 














Group II 
Minn 
2.1 2.9 1.7 2.5 1.2 
2.6 2.9 0.6 1.3 0.8 
1.6 2.8 1.7 1.2 1.7 
1.4 1.2 0.7 0.9 1.4 
1.6 2.4 1.6 1.3 1.2 
1.1 1.7 0.8 0.8 1.9 
1.6 1,6 0.6 0.8 1.6 
11 1.0 1.3 1.0 2.1 
1.6 1.5 09 1.5 1.9 
1.1 1.3 1.3 1.0 2.2 
14 Al _ 0.9 0.6 1.2 
1.2 1.7 0.5 1.0 2.3 
1.2 1.6 0.8 1.2 14 
14 3.7 1.1 1.5 2.1 
1.3 1.9 0.5 1.3° 2.2 
1.8. 1.4 2.3 1.2 1.9 
0.8 1.0 0.5 11 1.8 
1.6 1.3 1.1 1.0 1.3 
0.8 fp 15 0.9 1.1 1.7 





> Death penalty optional or permissive for first degra murder, 
e Death penalty mandatory for first degree murder during period given; law changed in 1951. 
Source: Uniform Crime Reports‘ for years indicated. 


are relatively consistent, and states in 


the same area have generally similar- 


magnitudes in murder rates. Moreover, 
these regional differences have been 
strikingly consistent for many years. 
These general relations are clearly indi- 
cated in Table 2. 

States that have and have not abol- 
ished the death penalty. In the long 
years of debate about the effectiveness 
‘of the death penalty in controlling or 
reducing the crime of murder, compari- 
sons have often been made between 
some of the states that have dnd some 


that do not have the extreme penalty.’ 


Unless the states involved are in the 
same area.or region, such comparisons 
` are likely to be meaningless. As a mat- 


» 


ter of fact, it seems clear that the pres- 
ence or absence of the death penalty 
makes no particular difference in the 
-amount of murder in any given state. 
Its murder rate will be closely parallel 
to that of adjoining states, where con- 
ditions of life and social-cultural atti- 
tudes are similar. This general point 
of view was elaborated by the present 
writer in an earlier study, and the 
same basic fact is even more strikingly 
evident in the trends data presented in 
Table 3. 


1G. B. Vold, “Can the Death Penalty Pre- 
vent Crime?” Prison Journal, October 1932, 
pp. 3-8. (Published by the Pennsylvania 
Prison Society, 311 South Juniper Street, 
Philadelphia, Pa.) 
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The important fact in this is the per- 
sistence of the differences between sec- 
tions and regions, regardless of whether 
the states have abolished or retained 
the death penalty. 

Racial differences in homicide rates. 
The uneven distribution of various racial 
groups other than white often bedevils 
and complicates comparisons of rates on 
a regional or sectional basis. The much 
higher homicide rates of racial groups 
other than white, in the United States, 
mean that differences in regional fig- 
ures inevitably reflect in part the rela- 
tive presence or absence of such groups 
in any particular region. 

Table 4 has been assembled to illus- 
trate some of these problems. The New 
England States have low homicide rates, 
generally speaking, while the states 


TABLE 4—~RactaL DIFFERENCES IN 
HomicipE RATES, 1940 


(Rates per 100,000 population 
of same race group) 








Se 
All All 
Races White Other 

New England 
Maine 1.5 1.4 | 37.3 
New Hampshire 1.4 141 0.0 
Vermont 0.8 0.8 0.0 
Massachusetts 1.5 1.4 | 11.8 
Connecticut 1.8 1.7 8.9 
Rhode Island 1.4 1.4 0.0 

South Atlante and 

East South Central 
Georgia 20.0 | 5:6 | 47.1 
North Carolina 10.8 4.0 | 28.3 
South Carolina 13.2 5.0 | 24.0 
Virginia 10.5 5.0 | 27.2 
Alabama 164 | 6.9 | 344 
Kentucky 14.3 | 10.4 | 61.6 
Tennessee 16.6 7.1 | 61.5 














Source: Vital Statistics Rates ın the Unsied 
States,, 1900-1940, Table 20, pp. 366-401. 
(National Office of Vital Statistics, U. S. 
Public Health Service, Federal Security 
Agency, 1947.) 


listed from the South Atlantic and East 
South Central region have uniformly 
some of the highest rates in the United 
States. The high rates in this section 
are obviously due in part to the ex- 
tremely high homicide rates of racial 
groups other than white which are pres- 
ent in large numbers in these states. 
The homicide rate for such groups in 
Maine, for example, is also extremely 
high; but since their numbers there are 
insignificant, the effect of such high 
rates on the rate for the state as a whole 
is very slight. é 

Lest anyone conclude from the above 
that regional differences in homicide 
rates are equivalent to, or due only to, 
differences in the proportions of the 
total population classed as other than 
white, attention is invited to the similar 
consistent and large differences in the 
rates as between regions for the white 
group alone. i 

When comparisons are made between 
the states of Massachusetts and Georgia, 
the following will be found to obtain: 
The homicide rate of the white group 
in Georgia (5.6) is almost exactly. four 
times as high as that of the white group 
in Massachusetts (1.4); the Georgia 
“other than white” rate (47.1) is like- 
wise almost exactly four times the 
“other than white” rate (11.8) for Mas- 
sachusetts. This basic regional or sec- 
tional difference must be recognized and 
taken account of independent of and in 
spite of the obviously important differ- 
ences between the several major racial 
groups. Thus, the rate for Massachu- 
setts “other than white” groups (11.8) 
is more than eight times as high as for 
the white group (1.4); similarly, the 
rate for the “other than white” groups 
of Georgia (47.1) is more than eight 
times that of the white group of that 
state (5.6). When comparisons are 
made across both racial and regional 
lines, the differences are intensified, of 
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course. Thus as between the two states, 
the rate of the Georgia “other than 
white” group (47.1) is approximately 
thirty-four times that of the white group 
in Massachusetts (1.4). 

Illustrations from other states and re- 
gions could be taken, but the general 
import of the above analysis would 
nevertheless be sustained. Presumably 
factors of these various kinds will op- 
erate in a similar manner in connection 
with the more specific problem of dif- 
ferences in frequencies of first degree 
murder in different states; or in capital 
crimes, if information could be had di- 
rectly on such offenses. 


FRAGMENTARY GUIDES 


It was said earlier that there were 
various fragments of information at 
hand that might be used as a basis for 
estimating the number of capital crimes, 
as opposed to murder and homicide as 
general categories. A few of these 
straws in the wind should be noted in 
a little more detail. Thus, VanVechten 
reported results of a study of procedural 
outcome and criminal case mortality for 
1939.2 With his best data from the 
District of Columbia and Minnesota, he 
found in both of these jurisdictions, for 
the offense “murder and non-negligent 
manslaughter,” a surprisingly similar re- 
lation between the number of offenses 
known to the police (as shown in Uni- 
form Crime Reports) and imprisonment 
for murder. For the District of Co- 
lumbia the number imprisoned was 9.2 
per cent of the offenses known to the 
police; for Minnesota it was 12.3 per 
cent. 

In a somewhat different connection, 
Professor Sutherland considered various 
aspects of this general problem and con- 
cluded that “perhaps not more than one- 


2C. C. VanVechten, “Differential Criminal 
Case Mortality in Selected Jurisdictions,” 
American Sociological Review, Vol. 7 (De- 
cember 1942), pp. 833-39. 


tenth of the persons committed to pris- 
ons for homicide have been found guilty 
of premeditated murder.” ® 

A quarter of a century ago, Hall con- 
cluded that “less than 10 per cent of 
the known murders result in executions 
in England.” + 

The criminal statistics of Canada for 
the ten-year period 1940-49 show 450 
cases charged with murder; 177 death 
sentences; and 91 executions. In other 
words, the number of death sentences 
was about-40 per cent of the number 
charged, and those executed were about 
20 per cent of those charged.’ 

In the United States for the period 
1930-50, there were 3,029 executions, 
of which 87.3 per cent were for murder, 
11.1 per cent were for the offense of 
rape, and 1.6 per cent were for other 
offenses. For the year 1949 there were 
119 executions; for 1950, only 82.° 

During the past several years, the 
prisons and reformatories of the United 
States have received from the courts 
approximately 1200-1300 prisoners per 
year sentenced to life imprisonment. 
Somewhat more than hali of these repre- 
sent life sentences as an indeterminate 
maximum. It seems clear that many 
of these life sentences cannot be taken 
as representing capital offenses. During 
these same years the prisons have re- 
ceived from the courts approximately 
1600-1800 persons per year sentenced 
for the crime of murder.” 

With these fragments as a guide, some 


8E, H. Sutherland, Principles of Criminol- 
ogy (New York: 1939), p. 566. 

4 J. W. Hall, “Some Aspects of Capital Pun- 
ishment,” Howard Journal, Vol. 1 (April 
1925), p. 237. 

5See annual reports Statistics of Criminal 
and other Offenses for the years indicated 
(Judicial Statistics Section, Dominion Bureau 
of Statistics, Ottawa, Canada). 

6 “Executions 1949-1950," National Prisoner 
Statistics, No. 5, April 1952, Federal Bureau 
of Prisons, Washington. 

7See the annual reports Prisoners in State 
and Federal Prisons and Reformatories through 
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approximations and guesses may be 
made as to the probable number of capi- 
tal crimes in the United States in 1951. 
Following VanVechten’s findings with 
an estimated total of offenses known to 
the police in the classification of “mur- 
der and non-negligent manslaughter” of 
6,820 for the year 1951,8 one would ex- 
pect that there would be approximately 
1,658 persons sentenced and entering 


1946, after that date see National Prisoner 
Statistics for year desired. 

8 Uniform Crime Reports, Vol. 22, No. 2, 
Annual Bulletin for 1951, p. 70. 


the prisons from the courts for the crime 
of murder. Of these, perhaps 179-200 
represent the most extreme first degree 
murder, premeditated and deliberate; 
another 750-800 should be considered 
to be capital crimes, though somewhat 
less positively so. 

No such figures can be verified at 
this time for the year 1951. They are 
merely this writer’s best guess as to the 
present. The figures seem consistent 
with what is known about relations be- 
tween offenses and capital crimes in 
other years. 


George B. Vold, Ph.D., Msnneapolis, Minnesota, is professor of sociology at the Uni- 
versity of Minnesota He has served variously as technscal adviser to the Minnesota 
Crime Commission, as charman of a Governor’s Committee on Sex Criminals (Minne- 
sota), as chief analyst and statistician for the Public Safety Division, United States Oc- 
cupation Forces in Japan, and as chairman of a Governor's Special Committee on Prison 
Conditions in Minnesota. He 1s author of Prediction Methods and Parole (1931); co- 
author of Report of Minnesota Crime Commission (1935), Survey of Police Training 
(1937), and Report on Prison Conditions (1951) ; and contributor to professional journals. 


Trends in the Use of Capital Punishment 


By Frank E. HARTUNG 


RENDS in the use of the death 

penalty cannot be separated from 
trends in the use of punishment as a 
whole. The trend in punishment for 
about the past 275 years is from the 
corporal, bloody, and severe sanctions 
developed through the medieval period 
to the predominantly nonphysical forms 
of today. The movement has been to 
abandon the gallows and the stake, the 
butcher knife, the branding iron, and 
the whip, and to adopt some form and 
degree of fines and imprisonment. 

Perhaps the most important single in- 
fluence behind this movement is the 
secularization of thought which became 
evident with the development of mod- 
ern science at the opening of the seven- 
teenth century. If one accepts the po- 
sition that the criminal must be made 
to suffer for and to expiate his offense, 
then the forms of punishment which 
held almost undisputed sway in Occi- 
dental and other countries for centuries 
prior to 1682 will perhaps seem neces- 
sary. If, however, one accepts the po- 
sition that crime is as natural as any 
other form of cultural behavior, it will 
seem reasonable to attempt to control 
it through a program based on an un- 
derstanding of the sociocultural proc- 
esses leading to criminality. 

The inroads of science upon the theo- 
logical notion of expiation and retribu- 
tion are so great that the advocates of 
capital punishment have been on the 
defensive for about two centuries. The 
argument on the death penalty has 
changed from an axiomatic acceptance 
and justification on the part of those 
who support it to a search for factual 
evidence that will demonstrate its effi- 
cacy in controlling those few offenses to 


which it is now sometimes applied. It 
is a search which opponents of capital 
punishment hold, on the basis of avail- 
able evidence, is fruitless. 

There are seven trends in the use of 
capital punishment which support the > 
widespread acceptance of the conclu- 
sion that it is not an efficient means of 
dealing with the few capital offenses of 
today, and that it certainly was not 
adequate to deal with the many crimes 
that once were capital out are no longer 
so.t These trends indicate a prolonged 
secular and international movement to- 
ward abandoning the concept of the 
capital offense in peacetime law. The 
present discussion will deal only with 
the death penalty as an instrument of 
civil law (as contrasted to military law). 
Tt does not, therefore, ceal with treason 
or with the temporary resort to capital 
punishment in dealing with collabora- 
tors, which ,occurred after World War 
II in some countries, such as Belgium, 
the Netherlands, and Finland, which 
had otherwise abolished the death pen- 
alty. 


ABOLITION. OF CAPITAL PUNISHMENT 


One trend of the past century, and 
more, away from capital punishment is 
the tendency to abolish it completely. 
In some thirty countries the death pen- 
alty has been abolished completely by 
law or tradition. l 

There is a fairly common belief that 
a revival of capital punishment follows 
a war. This notion was popularized by 
Clarence Darrow and Lewis E. Lawes 
in their campaigns against this penalty. 

1Frank E. Hartung, “On Capital Punish- 
ment,” Detroit: Wayne University Mimeo- 
graphing Dept., 1951. 
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The postwar survey made by Deets in 
1948 * and a similar one made by Vis- 
count Templewood in 1951,? however, 
indicate just the opposite. The restora- 
tion of capital punishment in Italy, Aus- 
tria, ‘and Rumania was a fascist meas- 
ure which remains on the statute books 
only in Austria. Switzerland extended 
the abrogation of the death penalty 
from fifteen cantons (1874) to the en- 
tire country in 1942. Iceland elimi- 
nated capital punishment in 1930 and 
confirmed this upon achieving inde- 
pendence in 1944. Brazil liberalized its 
law in 1946 by limiting the death pen- 
alty to wartime military offenses. Eng- 
land began a trial period of no execu- 
tions in 1949, 

Deets’s study showed that more juris- 
dictions had abandoned the death pen- 
alty for murder and other heinous civil 
offenses in 1948 than was the case in 
1939. England and France are the only 
democratic European countries outside 
the Iron Curtain sphere that still have 
capita] punishment for a few peacetime 
crimes. 


Fluctuations among states 


The example of those states in this 
country which have restored capital 
punishment after abolishing it is some- 
times cited as evidence that capital 
punishment is enjoying a revival. The 
preceding discussion indicates that just 
the opposite is revealed by an interna- 
tional survey. As to this country, it ap- 
pears that there is a fluctuating tend- 
ency to abolish it. Michigan was the 
first state to do so, in 1847. Four other 
states prohibited it in 1907 and 1911, 
and seven more between 1913 and 1918. 

-Five of these restored it after an aver- 
2Lee Emerson Deets, “Changes in Capital 
Punishment Policy Since 1939,” Journal of 
Criminal Law and Criminology, Vol 38, No 6 
(March-April 1948), pp 584-94. 

8 Viscount Templewood (Samuel J. G. 
Hoare), Shadows of the Gallows, London: 
Victor Gollancz, Ltd., 1951. 


age period of about three years. Maine 
abolished it in 1876, reinstated it in 
1883, and abolished it again in 1887. 
South Dakota restored it in 1939, with 
no discernible effect upon its homicide 
rate. Only one man was executed in 
that state (in 1947) from 1939 through 
1951. The state of Michigan has exe- 
cuted no one since 1830. 

There are periodic attempts to -re- 
store the death penalty in those states 
that have abolished it, and to abolish it 
in those retaining it. In Michigan, for 
instance, capital punishment has been 
an issue before the legislature no fewer 
than twenty-five times since 1885. It 
was defeated twenty-three times, vetoed 
once, and rejected by the people once. 
There has been a systematic attempt in 
Ohio to abolish it for persons less than 
21 years of age. The Connecticut legis- 
lature in 1951 considered a bill to abol- 


ish it, the Connecticut Legislative Coun- 


cil having approved such a bill in 1950. 
There have been attempts to abolish it 
in Pennsylvania, with some newspaper 
support. The Philadelphia Bar Asso- . 
ciation Committee on Criminal Justice 
issued a report in 1951 in favor of abo- 
lition. 


REDUCTION IN THE NUMBER OF 
CAPITAL OFFENSES 


The second long-term trend- away 
from the death penalty is the reduction 
in the number of capital offenses. It 
began much earlier than the complete 
abolition of the death sentence, and 
dates from the Great Law of the colony 
of Pennsylvania adopted in- 1682. In 
this code, capital punishment was re- 
tained only for first.degree murder. At 
that time the principal methods of pun- 
ishment were death, mayhem, branding, 
flogging, transportation, and public hu- 
miliation. This code was undoubtedly 
the most important single innovation in 
centuries in the treatment of convicted 

criminals. Since its promulgation prac- 


10 Tue ANNALS oF THE AMERICAN ACADEMY 


tically every country in the world has 
followed its example in great degree. It 
set the pattern for the use of fines and 
imprisonment with labor, the predomi- 
nant means of punishment today. 

The English penal code was instated 
in Pennsylvania the day after Penn’s 
death, May 30, 1718. This restored 
not only religious offenses, from which 
Penn’s code was happily free, but also 
the death penalty for fourteen offenses. 
The English colonies in this country had 
from ten to eighteen capital offenses. 
After independence, Pennsylvania again 
took the lead in reducing the number 
of capital crimes, with the state consti- 
‘tution of September 28, 1776 directing 
the legislature to effect a speedy reform 
of the penal ‘code. The death penalty 
was abolished for witchcraft in 1791, 
and for all offenses save first degree 
murder in 1794. 

The other states have followed Penn- 
sylvania to a great degree in this re- 
spect. There are in the forty-eight 
states only seven capital crimes, ex- 
cluding treason (for which no one has 
ever -been prosecuted, let alone exe- 
cuted). No one state has all these 
seven offenses on its statuté books. The 
distribution of capital offenses in the 
states is as follows: 6 states have no 
capital crimes; 14 states have 1; 8 
have 2; 9 have 3; 6 have 4; 3 have 5; 
2 have 6. 

The seven capital offenses for the 
various states are first degree murder, 
kidnaping, rape, armed robbery, burg- 
lary, arson, and train wrecking. It is 
not possible to give the legal definitions 
of these crimes here, but it should be 
understood that some degree of physical 
assault or personal injury is required in 
these offenses in order to make them 
capital. It is a safe generalization to 
say that the trend away from capital 
punishment has eliminated this penalty 
for offenses directed against property 
only. 


TABLE 1-—-Crvi_ EXECUTIONS IN THE 
UNITED STATES, BY OFFENSES: 


1930-50 
Number Per Cent 

All offenses 3,029 100 
Murder 2,645 87.3 

pe 335 11.1 
Armed robbery 17 
Kidnaping 12 
Burglary 10 1.6 
Espionage (all in 1942} 6 
Aggravated assault 3 
Not reported 1 


Source: Nattonal Prisoner Statsstics, No. 5, 
April 1952, Federal Bureau of Prisons, Wash- 
ington, D. C. 


Kidnaping is the most recently 
adopted: of the capital crimes. There 
are six states with train wrecking carry- 
ing the death penalty, but as far as this 
writer has been able to ascertain, there 
have been no executions for this crime 
in these states, as far back as there are 
available records. 

If train wrecking be excluded, there 
are sixteen states with only first degree 
murder as a capital crime. Ohio and 
New Mexico are the two states with 
only first degree murder and train 
wrecking carrying the death penalty. 
Rape ranks second to first degree mur- 
der as leading to execution. This is a 
penalty directed primarily against Ne- 
groes in southern states, as will be seen 
in the discussion of the selective en- 
forcement of, the death penalty. 

National figures on executions show 
that in practice, the only capital crime 
is first degree murder, except in the 
southern states which also execute Ne- 
groes for rape. Table 1 shows execu- 
tions in this country for the period 
1930-50. More than 87 per cent of the 
3,029 executions in this 21-year period 
were for murder, only 11.1 per cent for 
rape, and 1.6 per cent for other offenses. 


England’s course 


England furnishes perhaps the best 
example of the long-term trend away 
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from capital punishment through the 
abolition of the death penalty for 
crimes. England’s course in this re- 
spect has been dramatic—from 1780 
with about 350 capital crimes, the pen- 
alty being ruthlessly enforced on minors 
as well as men and women, to 1948 with 
murder zs the only capital offense, with 
adult males sometimes being executed 
for the crime. This story has been told 
several times, and as engrossing as it is, 
it can be stated here only in its barest 
factual outline. 

England had 17 capital crimes in the 
early part of the fifteenth century. 
This number was rapidly increased 
about the first quarter of the seven- 
teenth century, reaching a peak, ac- 
cording to Radzinowicz, of some 350 
capital crimes by 1780! Practically all 

-the capital crimes added after 1500 
were offenses against property, most of 
these crimes being trivial. This num; 
ber was drastically reduced in the nine- 
teenth century: to about 220 by 1825, 
to about 17 in 1839, and to 4 in 1861. 
This number was further reduced by 
the time capital punishment was sus- 
pended by the Parliament in 1948. 

The =nglish revolt against capital 
punishment began in the second quar- 
ter of the eighteenth century. Juries 
either acquitted the accused or found 
them guilty of stealing 39 shillings (the 
theft of 40 shillings was capital) re- 
gardless of the sum they confessed to 
stealing or were proved to have stolen. 
Banks appealed (in vain) to the gov- 
ernment to abolish the death sentence 
for forgery, as the law against it be- 
came practically inoperative. Victims 
refused to prosecute, witnesses to testify, 
and juries to convict. 

Murder is the one crime in England 
today for which, in practice, capital 
punishment is put into operation. The 
death penalty is on the books also for 
treason, piracy with violence, and set- 
ting fire to arsenals and dockyards. 


But even the law on’ murder is very 
restricted in its application. A series of 
laws beginning with the Children Act, 
1908, abolished the death penalty in all 
cases in which the murderer was less 
than 18 at the time of committing the 
murder. Much the same is true of 
women, so there is a wide field of homi- 
cide open to women, free from the 
death penalty. During the period 1900- 


_48, there were 935 women committed 


for trial on the charge of murder. Of 
these, 126 were sentenced to death, but 
only 11 were executed. In the decade 
1939-48, of 140 women committed for 
trial on murder charges, only 18 were 
sentenced to death, with but one of 
these being executed. 

Only the passing of the Roman In- 
quisition, the greatest single source of 
executions for heresy and witchcraft 
and other religious offenses in western 
civilization, can compare with the Eng- 
lish development in dramatically demon- 
strating the trend toward the progres- 
sive reduction in the number of crimes 
carrying the death penalty. 

In 1949 a Royal Commission on 
Capital Punishment was appointed, with 
the following terms of reference: 


To consider and ‘report whether liability 
under the criminal law in Great Britain to 
suffer capital punishment for murder should 
be limited or modified, and if so, to what 
extent and by what means, for how long 
and under what conditions persons who 
would otherwise have been liable to suffer 
capital punishment should be detained, and 
what changes in the existing law and prison 
system would be required; and to inquire 
into and take account of the practice in 
those countries whose experience and prac- 
tice may throw light on these questions. 


It will be noted that these terms of 
reference preclude the Commission from 
recommending the abolition of capital 
punishment. ‘They do, however, em- 
power it to propose any reduction it 
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may think fit in the scope of this pun- 
ishment. 


DEATH SENTENCE PERMISSIVE RATHER 
THAN MANDATORY 


There is a third trend which is of im- 
portance as leading to the actual aboli- 
tion of capital punishment. This is the 
increasingly adopted practice of giving 
the jury or.the court, or both, the power 


of deciding whether the convicted per- - 


son must be executed or whether he 
may be given a lesser sentence than 
death. This is done partly by estab- 
lishing different degrees of homicide, 
and partly by prohibiting a mandatory 
death sentence and making the death 
sentence permissive. In 1918 the death 
penalty was mandatory upon cońvic- 
tion of a capital crime in twelve states. 
By 1930 there remained only five states 
with a mandatory death law. In 1951 
Vermont was the only state with such 
a law, Massachusetts having passed its 
“Alternative Bill” in that year. 

It required seventy years for the 
Massachusetts mandatory law to be 
modified, the first attempt having been 
made in 1881! Juries may now rec- 
ommend: life imprisonment rather than 
death in first degree murder cases, with 
their recommendation binding the court. 
One „of the persons effective in achiev- 
ing this permissive clause writes in a 
personal communication: 


Because of the bitterness engendered in 
Massachusetts by criticism of the Sacco- 
Vanzetti case this Bill was fought as bit- 
terly as if it were one completely to abol- 
ish capital punishment. It is a slight 
change in the law. In almost any other 
state it would have gone almost unnoticed. 
However, I think it marks an important 
direction in Massachusetts penology. 


There is no doubt that the permissive 
provision has tended to reduce the num- 
ber of death sentences and actual exe- 


cutions. Of the 42 states with capital- 


punishment, an average of 14 states 
each year have no executions, even 
though they report their usual number 
of annual homicides in Uniform Crime 
Reports. One can thus say that every 
year 14 states with capital punishment 
take advantage of the permissive clause 
so as to avoid execution. In 1949 and 
1950 (the last years for which figures 
are reported at the time of this writ- 


ing), 18 states and 21 states, respec- 


tively, failed to perform any executions! 
This provision therefore appears to be a 
method of abolishing capital punishment 
in fact while retaining it on the statute 
books in theory. 

It also appears that the alternative 
of life imprisonment to death has in- 
creased the proportion of convictions of 
those charged with murder. This seems 
to be because juries appear to be more’ 
likely to convict, when life imprisonment 
is involved, but more likely to acquit 
when execution is involved. This, how- 


. ever, is a point which needs additional 


investigation before more than tentative 
conclusions concefning it can be drawn. 
There is no doubt whatever about its 
validity as far as the death penalty in 
relation to offenses against property is 
concerned. English juries for about 150 
years prior to 1861 were refusing to con- 
vict, and deliberately disregarding in- 
controvertible evidence, when conviction 
for burglary, robbery, forgery, or coun- 
terfeiting made a death sentence manda- 
tory. 


NUMBER oF EXECUTIONS REDUCED 


The fourth trend away from the use 
of capital punishment is the reduction 
in the annual number of executions. 
This trend has been clearly evident for 
about 150 years. The practice in Eng- 
land in this respect has already been 
mentioned. Persons charged with capi- 
tal offenses were arbitrarily found guilty 
of other and lesser charges by juries. 
An incomplete and impressionistic sur- 
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vey shows that to some extent a similar 
situation obtained in continental coun- 
tries. Nc data are available in tabular 
form for executions performed by the 
federal government, but a partial sur- 
vey shows that no one was executed for 
decades prior to 1892 for most of the 
17 capital offenses which in that year 
were reduced to 3 in number. There 
was one federal execution in 1945. How- 
ever, in 1945 federal courts sentenced 
130 men to federal prisons for murder; 
in 1946 there were 220 men and one 
woman s3 sentenced. Of these, 168 re- 
ceived life sentences, 28 received sen- 
tences of 20 to 99 years, and the re- 


maining 24 received sentences of 19 . 


years: or less. . 

The number of executions varies an- 
nually among the 42 states having the 
death penalty. An average of 14 states 
fail eacn year to hold an execution, 
althougt their prisons receive persons 
convicted of murder. It is, unfortu- 
nately, often not possible to distinguish 
between. those sentenced for first degree 
murder and those committed for less 
than first degree. 

The late Edwin H. Sutherland studied 
the trend in Ohio for the period 1896- 
1930. He found that the proportion of 
death sentences to commitments for first 
degree murder decreased very greatly 
during the period. In 1896-1900, of 
those committed for first degree murder, 
58 per cent entered under the death 
sentence. By 1926—30 this proportion 
had steadily dropped to 26 per cent, al- 
though the absolute number of admis- 
sions for first degree murder had in- 
creasec. several fold. In addition, not 
all of those sentenced to death were 
executed. The percentage of death sen- 
tences fulfilled varied from 45 to 82, 
with an over-all percentage of about 60.5 


4Infcrmation supplied by Mr. Henry C. 
McIntyre, of Kansas City, Missouri. ` 

5 Edwin H. Sutherland, Principles of Crimi- 
nology (4th ed, 1947), p. 562., 


TABLE 2—PRISONERS EXECUTED UNDER 
CIVIL AUTHORITY IN THE UNITED 
- STATES: 1921-50 


Year Number 
Total 4,048 
1950 82 
1949 119 
1948 119 
1947 152 
1946 131 
1945 117 
1944 120 
1943 131 
1942 147 
1941 123 
1940 124 
1939 159 
1938 190 
1937 147 
1936 194 
1935 199 
1934 168 
1933 159 
1932 140 
1931 153 
1930 155 
1929 87 
1928 132 
1927 118 
1926 104 
1925 123 
1924 95 
1923 106 s 
1922 124 ' 
1921 130 


Sources: 1921-29: Harry Elmer Barnes and 
Negley K. Teeters, New Hortons in Crimi- 
nology, First edition (1942); 1930-50: Natonal 
Prisoner Statistics, No. 5 (April 1952), Federal 
Bureau of Prisọns, Washington, D. C. 


Additional evidence of the trend away 
from capital punishment in those states 
having the death penalty is seen in the 
annual number of executions for the 
country as a whole. Table 2 shows the 
figures, including those of the federal 
government, for the period 1921—50. 

The average annual number of exe- 
cutions for the thirty-year period is 
about 135. The number increased dur- 
ing the depression years, and began to 
drop drastically in 1939. Only two 
years in the 1940 decade exceeded the’ 
average, and the decrease has continued 
into the 1950 decade. 
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In the twenty-one-year period 1930- 
50, there were 3,029 executions. Idaho 
conducted no executions; New Hamp- 
shire and South Dakota (1939-50) had 
one each; Vermont and Nebraska had 
2 each; New Mexico had 4; and Kan- 
sas, Montana, and Wyoming had 6 
each. The eight states at the other ex- 
treme of this period, however, performed 
52.5 per cent of the 3,029 executions. 
They are, in the order of their execu- 
tions, Georgia (280), New York (270), 
North Carolina (248), Texas (207), 
California (195), South Carolina (129), 
and Pennsylvania (124). 

Lewis E. Lawes, warden of Sing Sing 


for many years, showed some twenty . 


years ago that capital punishment was 
practically abolished in this country 
through indifferent enforcement: 


Not more than two per cent of the mur- 
derers ever, reach the death chamber. The 
ratio of convictions in prosecutions for 
rourder throughout the country is less than 
17 per cent. In the eight states of the 
Union where capital punishment has been 
abolished [in 1932] there have been no 
excessive murders... . 

Capital punishment in the United Siates 
may be regarded as practically abolished 
through indifferent enforcement. But, by 
retaining the death penalty in its penal 
codes, it necessarily goes through the the- 
atricals of the threat of enforcement, These 
very theatricals lend glamor to the accused 
fighting for his life. The offense, no mat- 
ter how heinous, is frequently disregarded 
in the new drama portrayed in the court- 
room where prosecutors demand death for 
the prisoners and counsel pleads for mercy. 
These theatricals reach out beyond the 
courtroom and weaken law enforcement all 
along the line.® 


SELECTIVE ENFORCEMENT 


The selective fashion in which the 
death penalty is enforced is a point usu- 
ally cited by its opponents and usually 


8 Lewis E. Lawes, Twenty Thousand Years 
in Sing Sing (1932), p 336, 


ignored by its proponents. This trend 
can be very briefly summarized: the 
death penalty is in this country pre- 
dominantly and disproportionately im- 
posed upon Negroes, the poor and the 
less educated, and men. Lawes com- 
mented upon the 151 executions he had 
supervised from 1920 through 1931: 


In the twelve years of my wardenship I 
have escorted 150 men and one woman to 
the death chamber and the electric chair. 
In ages they ranged from seventeen to 
sixty-three. They came from all kinds of 
homes and environments. In one respect 
they were all alike. All were poor, and 
most of them friendless. To what end or 
purpose were these victims sent to their 
premature deaths? Ordinarily the answer 
would be simple. They killed, therefore 
they had to die. A logical point of view, 
indeed, if it were applied equally to all 
who committed unjustifiable homicide.’ 


Lawes has explained what he means 
by the last sentence quoted. He says 
that the death penalty is inherently 
selective: 


Not only does capital punishment fail in 
its justification, but no punishment could 
be invented with so many inherent defects. 
It is an unequal punishment in the way it 
is applied to the rich and to the poor. The 
defendant of wealth and position never 
goes to the electric chair or to the gallows. 
Juries do not intentionally favour the rich, 
the law is theoretically impartial, but the 
defendant with ample means is able to have 
his case presented with every favourable 
aspect, while the poor defendant often has 
a lawyer assigned by the court. Sometimes 
such assignment is considered part of po- 
litical patronage; usually the lawyer as- 
signed has had no experience whatever in 
a capital case. Even after death, distinc- 
tion prevails. Where there are relatives 
who can afford to do so, the body may be 
claimed and taken away. The law states 
that the unclaimed body shall be buried on 
prison ground and in quicklime. 

. .. Thus it is seldom that it happens that 
a person who is able to have eminent de- 
7 Ibid, p 302, 
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“ABLE 3—Prisoners EXECUTED UNDER CIVIL AUTHORITY, BY RACE 
AND OFFENSE: 1937-50 














All 





Offenses Rape Robbery Kidnaping Other 
Total 1,861 261 13 8 15 
White 775 4 8 Ja 
Negro 1,065 233 9 — 8 
Other 21 — — — 











a Includes 6 executed for espionage by federal government, 1942. 
Source: National Prisoner Statistics, No 5, April 1952, Federal Bureau of Prisons, Wash- 


ington, D. ©. 


fense attorneys is convicted of murder in 
the first degree, and very rare indeed that 
such a person is executed Incidentally, a 
large number of those who are executed 
were too poor to hire a lawyer, counsel 
being appointed for them by the state.® 


Data relating to death sentences actu- 
ally executed confirm Lawes’s assertion 
concerning its selectivity. Sellin made 
a study of homicides occurring in 1930, 
and found that most of those executed 
were Negroes and immigrants: 


How mary of [the homicides in 1930] 
were capital crimes it is impossible to say, 
but in that year there were 1,011 persons 
committed for life to state and federal 
prisons and refofmatories in 45 states on 
the charge of homicide, most of them un- 
doubtedly for capital offenses, at least in 
the 37 of these states in which the death 
penalty exists. In that same year there 
were 155 executions. . . . Ten states with 
the death penalty did not execute a single 
prisoner. Sixty-nine of the executions were 
in six states: New York, Pennsylvania, 
New Jersey, California, Arkansas, and 
North Carolina. Little is known of those 
executed. They were mostly Negroes and 
immigrants.° 


Supporting figures 


North Carolina published a study of 
the executions in that state during the 


8 Lewis E. Lawes, Life and Death in Sing 
Sing (1928), pp. 155-56, 160 

8 Thorsten Sellin, “Common Sense’ and the 
Death Penalty,” Prison Journal, October 1932. 


years 1910-28.*° In this period 199 
men and one woman were committed to 
the North Carolina state prison after 
conviction of capital crimes. Of these, 
149 were Negro and 51 were white. .Of 
the 200, there were 94 electrocuted: 71 
for murder, 21 for rape, and 2 for 
“burglary in the first degree.” Of the 
94 executed, 81 were Negroes and 13 
were whites. Thus, 86 per cent of the 
persons executed by the state of North 


‘Carolina in approximately twenty years 


were ‘Negroes. The proportion of con- 
victed Negroes executed was more than 
twice as great as the proportion of 
whites: 54.4 per cent of the Negroes 
and 25.5 per cent of the whites. Of 
the total 200 sentenced to death, 142 
were wholly illiterate. Of the 51 con- 
demned: whites, 22 were illiterate. 

National figures on execution for the 
period 1930-50, by race, show that of 
the 3,029 executed, 1,356, or 44.8 per 
cent, were white; 1,636, or 54.0 per 
cent, were Negro; and 37, or 1.2 per 
cent, were “other.” Considering their 
proportion in the total population, this 
means that Negroes are overrepresented 
among the executed by about 550 per 
cent. 

This is the same figure as found in 
the period 1937—50, the period for which 


10 North Carolina Board of Charities and 
Public Welfare, Capital Punishment in North 
Carolina, Special Bulletin No. 10, Raleigh, 
N. C., 1929. 
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national figures are available by both 
offense and race for the individual 
states. Table 3 presents the data for 
the 1,861 persons executed during these 
fourteen years. Of this total figure, 
41.6 per cent were white, 57.2 per cent 
were Negro, and 1.1 per cent were 
“other.” 

All the executions for rape occurred 
in the South with the exception of 3 in 
Missouri. Nevada and the federal juris- 
diction, in which rape is also capital, 
had no executions for such a conviction 
during this period. 

There were 13 women executed dur- 
ing the period 1937—50. Of these, 4 
were white and 9 were Negro. For the 
period 1930-50 there were 21 women 
executed in a total of 3,029. It thus 
appears that, although Negro women 
are executed about twice as often as 
white women, the disproportion in favor 
of women as a whole is overwhelming. 
It seems that in this country, capital 
punishment has simply fallen inte dis- 
use for women. This appears also to 
be the case for all the American and 
European countries, and for others too 
numerous to list. ; 

The selectivity of the death penalty 
on a racial basis is shown again in the 
matter of minors executed. During the 
seven years 1940-46 there was a total 
of 81 persons executed shown as “less 
than 20 years old.” Of these, 20 were 
white and 61 were Negro. In March 
1951, when the present writer visited 
the Florida State Prison at Raiford, 
there were 2 white and 9 Negroes in 
the death house awaiting execution. In 
April 1951 the United States Supreme 
Court ordered a retrial of two of the Ne- 
gro youths. One of these was shot to 
death and the other seriously wounded, 
by the sheriff, as he was transporting 
them froni the State Prison to jail for 
retrial. 


t 
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States charged with ractal penalty 


The executions on convictions of rape 
have led to the charge that this is a 
racial penalty directed against Negroes. 
A recent notorious case which occa- 
sioned this charge was that of the: 
“Martinsville Seven,” or “Martinsville 
Rape Cases.” Seven Negro youths were 
found guilty in 1950 of raping a white 
woman in Martinsville, Virginia. They 
were sentenced to be electrocuted in 
February 1951. The National Associa- 
tion for. the Advancement of Colored 
People conducted the defense. It filed 
a brief in the Supreme Court of Vir- 
ginia and in the Supreme Court of the 
United States, in which it argued that 
execution for rape is a racial penalty in 
Virginia directed against Negroes. 

The association’s figures were never 
questioned. These figures showed that 
no white man had ever been executed in 
Virginia for rape, although 809 white 
men had been convicted of rape since 
1909. One of these men received the 
death sentence, but this was commuted 
to a life sentence by the governor; he 
was later pardoned. During the period 
1909-49 Virginia executed 52 Negroes 
on conviction of rape, not including the 
“Martinsville Seven,” who were exe- 
cuted in 1951 after an adverse decision 
by the United States Supreme Court. 

A similar charge has been made 
against the state of Louisiana on the 
basis of its selective enforcement of the 
death penalty for rape. Negroes are 
prosecuted on a charge of “aggravated 
rape,” which carries the death penalty. 
Whites are charged with “simple rape,” 
or “carnal knowledge,” which can carry 
a sentence as short as one year. Dur- 
ing the period 1900-50 there were 40 
Negroes and 2 white men executed in 
Louisiana for rape, with no execution of 
whites on this charge since 1907, and 
no death sentences imposed upon whites 
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for this offense, to be commuted, since 
1918.14 These comparative figures have 
led to the claim that Louisiana operates 
under a concealed “Black Code.” +° 


The District of Columbia 


The discussion of the tendency to the 
selective enforcement of the death pen- 
alty can best be summarized by a quo- 
tation from the House Committee on 
the District of Columbia, which re- 
ported favorably on a bill to abolish 
the death penalty in the District: 


As it is now applied the death penalty is 
nothing but an arbitrary discrimination 
against an occasional victim. It cannot 
even be said that it is reserved as a weapon 
of retributive justice for the most atrocious 
criminals. For it is not necessarily the 
most guilty who suffer it. Almost any 
criminal with wealth or influence can es- 
cape it, but the poor and friendless convict, 
without means or power to fight his case 
from court to court or to exert pressure 
upon the pardoning executive, is the one 
singled cut as a sacrifice to what is little 
more than a tradition.1§ 


PRIVATE EXECUTIONS 


The sixth trend away from capital 
punishment is the exclusion of the pub- 


11 Oakley C. Johnson, Is the Punishment of 
Rape Equally Administered to Whites and Ne- 
groes in the State of Louisiana? New Orleans, 
mimeographed, no date; probably 1950. 

12 There were 335 recorded lynchings in 
Louisiana during the period 1882-1948. About 
one-quarter of these involved allegations of 
rape Lynching cannot, of course, under any 
circumstances be equated with a legal execu- 
tion, but there are these figures available: 
there are about 84 illegal killings of Negroes 
with an allegation of rape, and 40 executions 
of Negroes upon conviction of rape, in con- 
trast to 2 executions of whites on this charge, 
with no execution since 1907. It may be sig- 
nificant that one of these two white men was 
a foreigner to the United States, and the other 
a “foreigner” to Louisiana. 

18 House of Representatives, 69th Cong, 
first sess, Report No. 876 (April 14, 1926. 
To accompany H. R. 4498). 


lic from executions. Executions were 
public spectacles until 1862 in England, 
and until the 1930’s in several Ameri- 
can states. The crowds often assumed 
the characteristics of a mob, and often 
indulged in the wildest and most unre- 
strained orgies. These exhibitions have 
often been described.* Long before 
executions were made private, it had 
become abundantly clear that public 
executions had completely failed in their 
avowed purpose, which was simply to 
deter others from the commission of 
murder and other capital crimes. 

In this country, the state of New 
York was the first to discontinue pub- 
lic hangings, in 1835. One by one all 
the states have followed this example. 
Kentucky appears to be the last state 
to have taken this move. Federal exe- 
cutions are not public; it is not clear 
when this policy was adopted, but it 
was some decades ago. The Parliament 
abolished public hanging in England in 
1868. Executions in France are tech- 
nically public. The spectators, how- 
ever, are kept at such a distance from 
the scaffold by a police cordon that but 
little of the proceeding can be seen. 

In the various jurisdictions of this 
country, in Canada, Great Britain, and 
many other countries, the number and 
the type of witnesses to executions are 
highly restricted, according to the pro- 
visions of the statutes establishing the 
various crimes. i 

A few years ago the executioner of 
the states of New York and Pennsyl- 
vania urged that the „prosecutors and 
júdges involved in death sentences be 
obliged to attend the execution of those 
sentenced through their -efforts and in 
their courts. His opinion was that 


14 See, for example, William M. Thackeray, 
“Going to See a Man Hanged,” Fraser’s Maga- 
sine, Vol. XXH, August 1840; George Ryley 
Scott, The History of Capital Punishment, 
London: Torchstream Books, 1951. 
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even fewer than at present would be 
given the death sentence. Perhaps the 
legislators who enact the laws should 
also be required to attend the executions 
resulting from their legislative activities. 
On this point, Lawes says: 


Strange to say, I have never received a 
request from a district attorney to witness 
the execution of the man whom he prose- 
cuted, or from a judge to attend the exe- 
cution of the man whom he sentenced. 
Under the law, invitations must be sent to 
the judge and the [New York] Supreme 
Court of the district from which the con- 
demned man was sentenced, also to the 
district attorney who prosecuted, as well as 
the sheriff of the county. It is not, how- 
ever, obligatory for them to attend. As a 
tule, they do not.15 


If capital punishment is to have the 
deterrent effect it is alleged to have, it 
is surely illogical to kill the convicted 
person in private, witnessed only by 
persons who are in the least need of 
seeing such a spectacle in order to deter 
them from murder or from the other 
capital offenses: 


. . is it necessary as an example to others 
to kill the murderer? If it is, why sur- 
round the act wjth so much secrecy? It is 
surely not a deterrent example to perform 
an act furtively. If the state really be- 
lieves that execution is necessary to deter 
others, it should execute openly and un- 
ashamed. Does not this furtiveness carry 
the suggestive thought that the spectacle of 
legalized killing by the state breeds on the 
part of the unthinking masses a hardened 
outlook toward murder which is harmful 
rather than effective as a deterrent? 2° 


SWIFT AND PAINLESS EXECUTION 


The seventh pronounced trend in the 
use of capital punishment is the adop- 
tion of relatively swift and painless 
methods of execution in place of pro- 


15 Lawes, Twenty Thousand Years in Sing 
Sing (1932), pp. 324-25. 

18 Lawes, Life and Death in Sing Sing 
(1928), pp. 153-54. 
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longed torture. Of the 44 jurisdictions 
in this country which authorize the 
death penalty," the following means 
are used: electrocution 25; hanging 9; 
lethal gas 8; choice (shooting or hang- 
ing) 1; Federal, means adepted by 
state in which execution occurs, 1 

It is unnecessary here to picture 
again in any detail the often-described, 
revolting, and sadistic methods of exe- 
cution which man has used during his 
history. It can be credited to de- 
mocracy that its development in the 
past two to three centuries has resulted 
in the complete discard of these bloody 
means of execution. In many cases the 
old laws remained on the books for 
decades, dead statutes whose enforce- 
ment was resolutely refused by the 
courts. 

Such, for example, was the case in 
England prior to the revision of its 
penal code in 1835. Samuel Romilly 
vainly tried to persuade Parliament in 
1814 to adopt simple hanging as the 
cost of treason in place of the then pen- 
alty of hanging, cutting down alive, dis- 
emboweling, decapitation, and quarter- 
ing the body. This penalty had not 
been imposed for more than a century 
prior to 1814, but Parliament refused 
to legalize the change, because its mem- 
bers feared that treason would: increase 
if the law were formally modified. 

Today, a hanging is completed within 
a half-hour. Formerly, hanging was not 
limited to the period necessary to pro- 
duce death. The custom was to hang 
the corpse in irons, to allow it to decay 
and be eaten by birds. Sometimes the 
corpse was dipped in tar prior to hang- 
ing it, so as to preserve it from the 
elements. In such cases parts of the 
skeleton would hang in chains for years. 
Hanging corpses were so common that 
they were part of the scenery, and land- 
scape painters often included them in 


17 Forty-two states, the District of Colum- 
bia, and the federal government, 
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the background in their paintings. The 
prolonged hanging of corpses was for- 
mally abolished in England in 1835. 

A partial inventory of methods of 
capital punishment includes burning at” 
the stake, boiling in oil, boiling in wa- 
ter, the iron coffin, burying alive, break- 
ing on the wheel, drawing and quar- 
tering, decapitation, impaling, hanging, 
crushing, flaying, shooting, exposure to 
insects, poisoning, throwing to animals, 
stoning, drowning, torturing, electrocu- 
tion, aspryxiation. All of these meth- 
ods were ingeniously varied. Mayhem, 
such as tae amputation of one or both 
legs, was often a means of capital pun- 
ishment. 


Electrocution 


In contrast to the prolonged agony 
of the older methods, electrocution is 
completed in five minutes. Here is 
Warden Lewis E. Lawes’s description: 


It takes but a matter of a minute for the 
executioner to apply one electrode to the 
calf of the right leg and another to the 
crown of the head, while three prison keep- 
ers fasten the straps pinioning the arms, 
legs and torso. The final strap adjusted, 
the executioner—who has now taken his 
place in the alcove—throws the switch 
which sends a killing current of man-made 
lightning hurtling through the prisoner’s 
body. i 
As the switch is thrown into its socket 
there is a sputtering drone, and the body 
leaps as if to break the strong leather 
straps that hold it. Sometimes a thin 
grey wisp of smoke pushes itself out from 
under the helmet that holds the head elec- 
trode, followed by the faint odour of burn- 
ing flesk. The hands turn red, then white, 
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and the cords of the neck stand out like 
steel bands. After what seems an age but 
is in fact, only two minutes, during which 
time the initial voltage of 2,000 to 2,200 
and amperage of 7 to 12 are lowered and 
reapplied at various intervals, the switch 
is pulled and the body sags back and re- 
laxes, somewhat as a very tired man would 
də. As a rule, the switch is thrown only 
once, but sometimes a second shock is 
given if the attending doctors think it ad- 
visable. 

Thus I have seen the tragedy enacted 
that has taken the lives of 114 men and 
cne woman. There is a difference of less 
than five minutes in the time between the 
first step down the death corridor to the 
pulling of the switch, but it is enough to 
snuff out the God-given spark of life, with- 
out which what was a sentient human being 
js no more than a mere mass of clay.18 


It seems that whatever deterrent ef- 
fect the death penalty might have is 
largely lost because of the modern 
means of execution. The painless, 


rapid, solemn, and occasional execution 


of a murderer in the privacy of the 
death house is hardly designed to keep 
alive the terrors of death in those 
against whom the death penalty is theo- 
retically directed. 


SUMMARY 


The trends in the use of the death 
penalty are solidly established in his- 
tory. A study of them during the past 
250 years can be summarized briefly: 
the over-all, international trend is to- 
ward the progressive abolition of capi- 
tal punishment. 


18 Life and Death in Sing Sing (1928), pp. 
170-71 +. 
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Murder as a Sociological Phenomenon 


By Joun L. GULIN 


ISTORICALLY among most peo- 

` ples the murderer has been looked 
upon as perhaps the most dangerous 
member of society, certainly not rivaled 
by any other offender unless it be the 
traitor. As discussed by most crimi- 
nologists, the murderer is one who kills 
a fellow member of his society not by 
accident or negligence but with purpose 
or to defend himself in connection with 
an attempt to commit another crime, 
such as robbery, or to shield himself 
from accusation by a person whom he 
has offended or abused. Therefore the 


term “murder” is more restricted than , 


the term “homicide.” That is the sense 
in which the term is used in this paper. 

Did the limits of this paper permit, 
it would be worth while to trace in some 
detail the attempts of the various 
schools of criminology to explain the 
murderer. That survey, however, will 
have to be forgone.* 

My own study of murderers was part 
of a larger project—a study of a sample 
of 486 out of about 1,700 prisoners in 
the Wisconsin State Prison at Waupun.? 
This study of ninety-two murderers, be- 
gun in 1930, included all the lifers in 
that institution save some who were dis- 
charged before the entire group was in- 
terviewed, a few who were in Central 
State Hospital, the institution for the 

‘criminal insane, and a few who were 
unable to be interviewed without an 
interpreter. 


1For a brief survey of these theories see . 


John L. Gillin, Criminology and Penology, 
3rd ed. (New York. D Appleton-Century Co., 
1945), Chaps. XII-XV 

2 The complete analysis of the data gathered 
is to be found in my book, The Wisconsin 
Prisoner, Madison: University of Wisconsin 
Press, 1946. 
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This study of the murderers was, in 
a sense, a pilot enterprise, in that I had 
few precedents to guide me, and these 
were single case histories with little or 
no explanation as to the methods used 
in securing the data. Until I had tried, 
I did not know whether the prison- 
ers would co-operate, or, if they did, 
whether I could rely on what they told ' 
me, whether I could check adequately 
on their statements from other inform- 
ants, or just what iterhs to look for. 

Comparison showed that the mur- 
derers differed from their brothers in 
the following eight particulars: (1) The 
murderers left school earlier. (2) They 
had a full-time job before the age of 
fourteen in significantly greater num- 
bers. (3) Fewer remained on a job for 
more than a year.’ (4) Significantly 
more of them (43 versus 12 per cent) 
felt that they were favorites of some- 
one (mother, father, or someone else). 
(5) More of the married murderers and 
théir wives lived disharmoniously than 
their married brothers and their wives. 
(6) A significantly greater percentage 
of the married murderers than of their 
married brothers had wives with more 
education than themselves. (7) They 
showed greater appreciation of their 
mothers than did their brothers. (8) 
Fewer of the murderers were farmers. 


FamiIty BACKGROUND 


Here is a brief listing of the most 
distinguishing features of the ninety- 
two murderers in my study: 

The murderer’s home was a farm home 
in 56 per cent of the cases. The family 
participated in church activities as a 
whole in 72 per cent of the cases, and in 
recreation as a whole in 53 per cent. 
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In seven cases out of ten he came 
from a family in which there were un- 
favorable conditions. For example, his 
mother wcrked outside the home in al- 
most twice as many cases as the ayer- 
age for all the mothers in the United 
States during the time of his boyhood. 
He was thirty-four times as likely to be 
born a Negro, and eleven times as likely 
to be born an Indian, as to be born a 
white. Moreover, taking into account 
the relative proportions of these three 
races in the population, as compared 
with the other men of his age in the 
population of the state, he stood one 
and a half chances to one of being born 
in a home of foreign-born parents. 

The murderer contributed to the 
family budget early. The chances were 
three in ‘ive that he and his brothers 
and sisters contributed to the family’s 
support before they were fourteen years 
of age, and over four in five that they 
contributed before they were of age. 
The prisoner himself contributed in 
wages to family support before fourteen 
years of age in seven-tenths of the cases, 
and before he was of age in over nine- 
tenths of the cases. In other words, he 
came from a home in which the chil- 
dren were early shouldered with eco- 


nomic responsibility. This situation led- 


him to drop out of school for economic 


reasons much earlier than other children. 


The murderer stood not more than 
one chance in two of feeling that his 
parents were affectionate towards him. 
In at least one case in five he felt that 
his parents were cruel, fault-finding, 
moody, domineering, or indifferent. 

There was more than one chance in 
three that in his family there wasa 
history cf intemperance. There was at 
least one chance in six that in his an- 
cestry he knew of a history of insanity, 
epilepsy, mental defect, or queerness. 
This is about the same as the pro- 
portion found by Glueck in his study 
of reformatory cases in Massachusetts 


(17.4 per cent). He had almost one 
chance in four that in his family his- 
tory there was some type of pathologi- 
cal condition. 


‘PERSONAL HISTORY 


So much for the murderer’s family 
background. Let us look at his own 
history. i 

He was sentenced to the state prison 
for life at the age of 32, an age slightly 
higher than that of other. prisoners at 
Waupun. While his economic status 
was low, it was not lower than that of 
other Wisconsin prisoners.’ His educa- 
tion was about the same as that of all 
prisoners in the United States com- 
mitted for grave homicide, but less than 
that of males committed for all crimes. 
While the Wisconsin lifer was born a 
farmer to a greater degree than the sta- 
tistical average of all people in the state, 
he had less than one chance in seven of 
being a farmer at the time he com- 
mitted the crime. In fact, in over seven 
cases out of ten he was either a skilled 
or unskilled laborer. 

The Wisconsin lifer was not a pro- 
fessional criminal. In two cases out of 
three he had never had an institutional 
experience, not even that of an orphan- 
age. In only two cases in twenty-two 
aad he been in a workhouse or jail be- 
fore being sentenced for murder; in only 
one in forty-six had he been in a prison, 
or in an industrial school and a re- 
formatory; in only one in thirty-one 
had he been in-both a reformatory and 
a workhouse; and in only two cases in 
twenty-three had he been in both a 
workhouse and a prison. But there was 
a little less than one chance in two that 
he had been in court for some offense, 
or had been arrested before. However, 
there was about one chance in four that 
he had been arrested more than twice 
before. j 

There was one chance in three that 
the Wisconsin lifer was single; not quite ' 
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one in two that he was married; about 
one in eight that he was divorced; and 
one in fourteen that he was widowed. 
Significant of the domestic situation is 
the fact that of the forty-two married 
lifers, eighteen had killed their own 
wives. 

If married, there were almost two 
chances in five that the Wisconsin lifer 
had no children; one in eight that he 
had one; one in seven that he had two; 
the same chance that he had three; one 
in nine that he had five; and little more 
than one in twenty-five that he had 
either four or eight children. 

In two cases out of five this Wis- 
consin lifer committed murder as an 
incident in connection with some other 
crime; in more than one in five, as 
the result of an immediate quarrel; and 
in almost two in five, as a result of 
long-standing marital difficulties or of a 
long-time grudge. Hence, the Wiscon- 
sin murderer is largely a criminal by 
passion. - 

Abnormal mental conditions charac- 
terize the Wisconsin, lifer to a much 
greater degree than the other people 
of the state or even the other inmates 
of the prison. In over one case in four 
he was committed as insane or became 
insane after incarceration. Moreover, 
there was not quite one chance in three 
that his intelligence quotient was over 
70. 

There was more than one chance in 
four that he was drunk at the time he 
committed the crime. 


Case HISTORIES 


A brief summary of a few case his- 
tories may aid in seeing the flow of 
events in individual lives leading up to 
murder in a crisis. 


Loss of status 


The first is the story of a young man 
' who had come to consider himself out- 
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side the pale of society. The members 
of his family were the only persons he 
could meet as equals. All others were 
above him. The standards of conduct 
and the reaction patterns inculcated in 
this individual in his childhood were of 
such a nature as made it impossible for 
him to adjust himself to life outside the 
family group. He always carried with 
him an attitude of rebellion against 
authority. At the same time he sub- 
mitted to what he considered the in- 
evitable, not of justice but of retalia- 
tion. He had come to conceive of so- 
ciety as his natural enemy. He had no 
sense of a heritage in our social institu- 
tions. Revenge and the commission of 
antisocial acts were his method. of as- 
serting the self and realizing his dream 
of a complete personality. 

This young man’s father finally re- 
fused to have anything more to do with 
him. This led to the severing of a tie 
which hitherto had given him a sense 
of belonging to a family. After that he 
felt that the group in which alone he 
had status had disowned him. As a 
consequence, from that time on his 
antisocial acts grew in number and 
seriousness. These acts were methods 
he employed of compensating for the 
feeling of losing status. 


Economic insecurity 


The next case illustrates the effect of 
the loss of economic security. This 
man’s parents had been well-to-do 
farmers in a neighboring state. They 
were thrifty, church members of good 
standing, and well thought of in their 
community. The son inherited the 


farm-when he was twenty-two years of ` 


age. Through mismanagement he got 
into debt and a few years later lost the 
farm. By that time he had a wife and 
two children to support. After losing 
his position as assistant foreman in an 
industrial plant in southern Wisconsin 
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he did odd jobs, earning from $10 to 
$15 a week. i 

Under the economic pressure and the 
lure of two acquaintances, this man as- 
sisted in the holdup of a small-town’ 
store. He sat at the wheel of the car 
while his two companions entered the 
store. The storekeeper resisted, and 


one of the two shot and killed him. E 


The prisoner probably did not intend 
to engage in what turned out to be 
murder, but with the other two he was 
sentenced to prison for life. 

The two other men had a different 
history. They likewise were business 
failures, and had been engaged in hold- 
ups for some time. One of them was an 
ex-convict, and the other had drifted 
into what he considered an easy way of 
making a living. 

Immigrant culture conflict 


In two cases we see the influence of 
the conflict of cultures in the case of 


the immigrant. One of these had a de- ` 


pendency record for his family for seven 
years before the crime occurred. He 
was slowly losing economic status chiefly 
because of a growing family and low 
wages. Furthermore, according to the 
standards of the immigrant group to 
which he belonged, the crimes of which 
he had been guilty before, like bootleg- 
ging, were not looked upon as crimes. 
He had lost his self-respect through a 
continued hand-to-mouth existence, had 
become dependent upon social agencies, . 
and had become quite negative and re- 
sistant to the efforts of the social agen- 
cies to solve his problem. ` Crime was 
the means he employed to regain the 
respect of his small social group of na- 
tionals. Here is the conflict between 
the standards of a group within society 
and those of the larger society. 


Bad temper and marital conflict 


The following case throws light upon 
the early development of one of the 


° 


lifers. In this case the home was eco- 
nomically good. This boy lived on a 
farm, in a family which enjoyed a good 
feputation. The home was more cul- 
tured than that of most others in the 
community. The record shows that be- 
cause he dressed better than other boys 
in the community he was teased a good 
deal. The mother especially was an 
unusually cultured woman for the neigh- | 
bgrhood. She was a university graduate. 

This boy’s early recreational inter- 
ests were wholesome, chiefly of the out- 
of-doors sort. In his later boyhood his 
father and mother did not get on very 
well, and the boy was very much closer 
to his mother than to his father. 

When the United States entered the 
war this young man enlisted in the 
Navy. This gave him a broad experi- 
ence and introduced him to women of 
his own age. He did not bear the 
discipline of the Navy well, and got 
into trouble a number of times while 
in the service. He had always had a 
quick temper and was often in per- 
sonal difficulty with his associates. 

After discharge from the Navy the 
subject married a widow, with whom 
he had constant difficulties. His wife 
became pregnant, and, not wanting a 
child, induced him to secure a doctor 
for abortion. This caused a great emo- 
tional upset in the husband. Other 
serious quarrels occurred and separa- 
tion took place for a time, but he re- 
turned later to live with his wife. 

The wife’s sister seems to have in- 
terfered in the situation, and was partly 
responsible for ‘the outburst which led 
to the.crime. The man was served with 
a notice by the deputy sheriff to va- 
cate his wife’s apartment, and was so 
angry that he took a gun which was in 
the house, intending to shoot his wife 
and then himself. He shot at his wife 
but the bullet struck and killed the 
little son of the wife’s sister and seri- 
ously wounded his wife. 
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The violent temper which this man 
had shown all his life, the incompati- 
bility between his wife and himself, due 
. to the different way in which each had 
been. raised, the clash between their re- 
spective religious and emotional back- 
grounds, his contempt for education and 
her desire for it, their differences with 
respect to the matter of children, all 
brought to a crisis in the attempt to 
oust him from the apartment, led to tke 
crime. To all intents and purposes this 
man was a wife murderer. His emo- 
tional involvement with his mother, his 
erratic temper, and the provoking cir- 
cumstances of his married life formed 
a combination which inevitably led to 
the crime. 


Degeneracy 


In the next case also, murder grew 
out of a sexual situation. However, the 
background was entirely different. This 
man was of very low grade intellectually 
and was physically a very unattractive 
person. He grew up in a home environ- 
ment economically poor and without 
many of the cultural advantages. His 
father did not believe in education, and 
the boy attended school only a part of 
the winter for three or four years. His 
father was a strict disciplinarian and 
seems to have been rather savage in his 
punishment of the children. The father 
was a drinking man and seems not to 
have been of much higher intellectual 
capacity than his son. There is no 
question that this boy with an I.Q. of 
55 was handicapped for proper social 
adjustment. 

Because of his poor physical appear- 
ance and his lack of intelligence this 
youth was an easy prey of loose and 
designing women in his community: 
The evidence shows that he lived for a 
time with a degenerate woman in the 
neighborhood who used him as a kind 
of servant. After leaving her he formed 
an attachment with a widow who had a 


grown son and a brother who owned 


, Some property. There is evidence that 


this woman used this feeble-minded man 
to kill her brother in order that she 


“might get the latter’s property. Not 


only was this man feeble-minded, but he 
was subject to light epileptic seizures. 


a His confession, however, shows that he 


killed the woman’s brother partly be- 
cause he did not like him, but more es- 
pecially because the woman told him to 
do it. Clearly this is a case of feeble 
intellect and physical unattractiveness— 
both preventing normal family life—ir- 
regular sexual relationships, drink, and 
suggestion by another. : 


Social inadequacy 


A final case is that of an. individual 
somewhat mentally deficient. He was 
born in Germany and at the age of four 
years came to this country with his par- 
ents.- When he was five years old his 
father was killed, leaving three small 
children. for his mother to care for. 
Two years later she remarried. Her 
second husband was a man with two 
children. This boy did not get on well 
with his stepfather, who worked the 
children long hours and denied them 
many of the pleasures and advantages 
that other children in the community 
enjoyed. He objected to their going to 
school, and when they got old enough 
he was constantly trying to dissuade 
them from going to dances, parties, and 
other amusements in the neighborhood. 

At the age of about thirteen or four- 
teen this boy left his home and went to 
work for a nearby farmer. Thereafter 
he was home only occasionally, simply 
for visits. After working for farmers in 
the neighborhood for some time he went 
to work in a sawmill and then proceeded 
to deal in real estate, buying land, im- 
proving it, and then selling it. He was 
a hard worker, and since he was un- 
married, he kept house for himself. At 
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the time of his trouble he had cleared 
$5,000 through his real estate opera- 
tions. 

In the communities in which he lived 
and worked, this youth had always been 
regarded as queer. He got along, how- 
ever, better with children than with 
older people. He was unattractive 
physically, and his low mental develop- 
ment probably led to his remaining 
single. However, in compensation for 
his inability to attract the attention of 
young women, he developed an interest 
‘in young girls. He drank a good deal, 
usually brewing his own beer. He 
pleaded guilty to a charge of killing his 
sister-in-law, although he claims that he 
was drunk at the time and does not re- 
member anything about it. 

This case illustrates a murder grow- 
ing out of the reactions of a boy with 


an I.Q. of only 60 to a social situation 
which his feeble mind prevented him 
from analyzing carefully. It also pre- 
vented him from foreseeing the conse- 
quences of his acts. In addition to that 
biological deficiency, the home condi- 
tions were unfavorable to the develop- 
ment of wholesome reactions. Led to 
feel that he did not belong to any 
family and that somehow he lacked 
something which would make him at- 
tractive to the opposite sex, he found 
an outlet for his sexual nature in atten- 
tions to young girls, which attentions 
were resented by his brother’s wife. 
With that combination of unpromising 
conditions there was linked an addic- 
tion to alcohol which precipitated the 
attack- upon the woman who interfered 
with the fulfillment of his fundamental 
wishes. 
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Study in Murder 
By Rarrm S. BaNnay 


VER since Cain earned “the primal, 
eldest curse,” society has grap- 
pled ineffectively with the perennial 
problem of murder. Felonious murders 
or other types of homicide occur in the 
United States at the rate of at least one 
every forty-five minutes. In spite of 
the threat of capital punishment or long 
imprisonment, the toll of homicide con- 
tinues to grow. 


PUBLIC Is CONDITIONED TO MURDER 


Indeed, it is no exaggeration to say 
that, except for maintaining the tradi- 
tional legal penalty for taking another’s 
life, the society we live in almost reaches 
out to encourage murder. What is the 
commonest topic in the so-called comic 
books which children read? What is 
the focal event in the mystery stories 
sold by tens of millions annually? 
What is the very stock in trade of tele- 
vision and radio drama and, to a less 
extent, of film and stage “thrillers”? 
The gun is perhaps the commonest toy; 
a travesty of killing, the most popular 
form of play. “This will kill you” is 
a polite conversational cliché. “Drop 
dead!” is a devout injunction heard 
constantly. A psychologist studying our 
culture might fairly deduce that we are 
obsessed with the idea of sudden, vio- 
lent, and retributive death. 

Murder, of course, is the very essence 
of drama; book and play have always 
found dalliance with death a sure for- 
mula for profitable popularity. But no 
generation prior to ours has taken so 
intimate or universal a role in fore- 
shortening doom, in fact or by fantasy. 
It would seem that the decreasing per- 
centage of the population that is not 
actively engaged in killing is occupied 
a good part of the time in musing upon 
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the murder theme. The mind being the 
delicately suggestible mechanism it is, 
can we wonder that people so often 
carry into effect the violent action pat- 
tern that is so persistently entertained 
in thought? 


CULTURAL CLASSIFICATION 


Classifications of murder lend them-. 
selves to such variety that the nature of 
homicide and the motives for killing 
can be assigned to an infinity of divi- 
sions. However, it is helpful to ap- 
proach the questions of motivation and 
explanation first by considering that 
violent actions, like murder, are car- 
ried out on one of three levels—sub- 
cultural, cultural, or supercultural. 

By subcultural one means that level 
of feeling, thought, and action in which 
the individual is accustomed to, and 
perhaps is incapable of adjusting to, 
the criteria of our culture. He has the 
mental equipment to gauge his situa- 
tion accurately, but the ethical percep- 
tion is dulled or remains undeveloped 
because of his family or community 
setting, which entered into the formula- 
tion of his personality. A person in this 
subcultural group is perhaps more likely 
to get into situations where violence 
may occur, and has less innate equip- 
ment for keeping his violent tendencies 
in check, than most of us. 

The cultural level is that of people 
whom we euphemistically and empiri- 
cally consider to be normal: persons 
with a fair endowment of physical and 
mental attributes and sufficiently fortu- 
nate to have good home breeding and 
a fair education. These are the people 
who might rationally be expected to be 
law-abiding and to live according ‘to 
high ethical standards, since they pre- 
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sumably are accustomed to the cul- 
tural restraints and codified inhibitions 
of an intelligent society. Yet this is 
precisely the group that is being condi- 
tioned, from childhood onward, to ac- 
cept murder as an amusing, intriguing, 
or challenging topic and to palliate the 
prohibitions and punishments set up 
against it. On the cultural level, there- 
fore, the restraint on spontaneous vio- 
lent impulses becomes less effective and 
the indulgence of explosive behavior 
tends to become more common. 

The supercultural group is made up 
of those persons whose natural endow- 
ment and social and educational privi- 
leges put them above the crowd; they 
are men and women of achievement and 
superior intellect, members of profes- 
sions, business executives, successful 
artists and artisans, and the people at- 
tached to their set. 

Here again, social station is no proof 
against explosive behavior. In many of 
these persons the plexus of inhibitions 
by which their lives are regulated is so 
rigidly maintained that little or no out- 
let is left for the natural impulses of 
aggression. The time may, and often 
does, come when these pent-up forces 
are suddenly liberated by accidental cir- 
cumstances, resulting in a violent act or 
train of conduct quite inconsistent with 
the person’s ordinary nature. Among 
these people, too, an attitude toward 
murder of objective detachment, amount- 
ing almost to callousness or indifference, 
may tend to facilitate a lowering of the 
threshold of effective inhibition. 


A SUBCULTURAL CASE 


First let us see a few pages of the 
analysis of a man of the subcultural 
group. He was serving a prison sen- 
tence for homicide when he came to the 
psychiatrist for aid: 


I am in terrible distress concerning my 
family and I hope to God that you will be 
able to help me My mother and father 


died when I was a small boy and all of my 
life I wanted to love someone and some- 
one to love me and have something to live 
for. As sinful as it may be, through my 
common-law wife God has granted me that 
opportunity. When I was outside I suf- 
fered and sacrificed and my heart and soul 
was crushed more than once to hold it. 
My wife has fallen back into her sinful life 
again through her wicked mother. When I 
tried to correct her, the best I could from 
here, she stopped writing me, and I wrote 
her three letters begging her to please write 
me about my kids, and if she didn’t want 
to write me any more, to go by my friend 
and tell him to write me about my kids. 
But she wouldn’t even do that. 

My mother-in-law was a prostitute from 
the old school which her police record will 
show. She wants her daughters to be the 
same. She has two. One was successful, 
which her record will show. She sent my 
wife to me for that purpose, but as I 
could see she was a nice girl and didn’t 
belong in that racket, I explained to her 
what she was and what her mother was 
domg to her. She cried and thanked me 
and told me she would never do that again, 
and she didn’t as long as I could keep. her 
from her mother. 

I asked her to marry me before our baby 
was born. She told me yes, but when she 
told her mother about it, her mother asked 
me out of the house. I asked her to come 
with me, because I loved her and wanted 
to marry her. She wanted to come, but 
her mother started crying and she stayed. 
Unknown to us all, she was with child. 
She sent for me and I went to her house to 
see her. She was four months, and her 
mother told me she wanted me to destroy 
that baby. If I didn’t I would be sorry as 
long as she lived. I told my wife I still 
loved her and wanted my baby. Her 
mother cursed her with some awful name 
but she left with me, and never wanted to 
see her mother again., I talked her out of 
that to my sorrow. 

Her mother hated me from that day and 
never ceased to do me harm, by making 
my wife do wrong and by teaching her 
never to trust a man. She even made my 
wife forsake my kids once to meet a man 
and while she was gone the house caught 
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fire and no one was with the kids. Some 
people that knew me told the firemen 
about my kids and after two of them got 
hurt, they saved them. I came home from 
work once and she was in an empty apart- 
ment with the janitor laying on the floor 
_ Her mother had told her his sister wanted 
to see her down there. Her mother told 
her about a fellow once next door who 
wanted to meet her and had plenty money. 
She met him ın his kitchen on his washtub. 

So after her mother left my house we 
were very happy until I got into this trou- 
ble and she had to go live with her again. 
When I last saw her she promised me that 
she would stay nice and leave her mother’s 
house as soon as she could. She is very 
weak and will do good as well as bad when 
she is asked. She hasn’t any power at all 
over her mind or body and 1s a very piti- 
ful person. She has broken her promise 
to me and is running around with people 
that she did wrong with before. Because 
they come’ to her mother’s house to drink 
whiskey and have a good time. One Sun- 
day I was supposed to meet her at church 
at 3 o’clock ın the afternoon. I waited for 
her until 9 o’clock. She didn’t come, so I 
went past her mother’s house. She was 
drunk. All of her family was drunk, and 
she was in the room with my kids with 
someone else 

She is one of the strangest persons in the 
world. J beleve there is nothing in the 
world that she wouldn’t do if you would 
ask her, even commit murder. But if you 
spoke harshly to her it almost killed her, 
even when she had done wrong. As long 
as a man gives her a few pennies to play 
“numbers” with, he can do anything in 
that house to anybody, even my kids. 


Analysts 


This man, although belonging to the 
inferior cultural group which his style 
of life testifies, was physically and men- 
tally sound. He was credited with av- 
erage intelligence and made a good eco- 
nomic adjustment by working as a la- 
borer, porter, and longshoreman. He 
was highly sensitive from early age. 
This condition probably arose from the 


fact that he lost his parents when he 
was very young, and that his school- 
mates passed remarks regarding his long 
head and also his stuttering. He tear- 
fully remarked that he was chided with 
a well-known sadistic rhyme, “Kelly, 
Kelly, big head and no belly.” This 
also explains the fact that he was 
touchy and easily provoked. He had 
definite inferiority feelings which he 
sublimated in two directions—the nor- 
mal one, which is shown by his great 
sense to do justice and reform others, 
and the abnormal one, which was ex- 
pressed through his assault when pro- 
voked. 

The circumstances of the homicide 
were subconsciously related to his prob- 
lem with his common-law wife, his ef- 
forts to reform her, and his frustration. 
He was working on the docks, and 
coming home from work one night he 
was approached on the street near his 
home by a woman who asked for a 
cigarette. After he gave her the ciga- 
rette she tried to solicit him. He called 
a policeman. The next evening, com- 
ing home from work, he saw the same 
woman with a male friend apparently 
waiting for him. The male friend 
jumped on him and struck him. Our 
man, in fury, stabbed his assailant to 
death with a knife. 

The incident that led to homicide 
released a displaced anger about his 
prostitute common-law wife, whom the 
other prostitute symbolized, and he saw 
the male protector in the role of the 
protective mother-in-law, whom he sub- 
consciously wanted to kill. 


SUBCULTURAL CHARACTERISTICS 


In the subcultural group fall most of 
the acquisitive or felonious murders 
where killing is done for purposes of 
robbery or gain—-murder committed in 
the course of robbery or to forestall de- 
tection of guilt, violent murders by or- 
ganized criminal groups of rival gang- 
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sters, of offenders against the gangland 
code, of persons in a position to betray 
gangs or their members to the law, of 
others who may get in their way dur- 
ing the commission of crimes, and of 
victims for whose removal the' gang or 
its n may be hired. 

A significant finding in this group 
was that among twenty men convicted 
of murder in the first degree, eleven 
had mental ages of 9.6 to 11.5, the I.Q. 
ranging from 65 to 77; while the mental 
ages of nine were from 12.3 to 19.1, 
with I.Q. from 82 to 127. The percent- 
age of borderline or less intelligence 
among all other criminals in the same 
prison was 25, while the group of first 
degree murderers in the prison produced 
50 per cent borderline intelligence in 
the same group. 

The other relevant finding was that 
ten of the twenty were excessive alco- 
holics, and sixteen of the twenty were 
unemployed at the time of the crime 
and none of them were skilled in any 
trade. All of them showed low educa- 
tional levels; only two having pro- 
gressed beyond the eighth grade of 
public school. Combined figures show 
that these individuals fall below the in- 
tellectual, occupational, and educational 
standards of the total prison population. 

Even in this so generally accepted 
grouping of organized crimes and gang 
activities where murders are systemati- 
cally carried out, even the executioners 
of the notorious Murder, Inc., as shown 
by psychiatric studies, had their indi- 
vidual determinants which predestined 
them, within their cultural setting, for 
the specific function they performed. 


THE SECOND LEVEL 


Murder committed by the average 
man in the street—a product of our 
culture—belongs to the second level. 
It is usually a result of an emotional 
smoldering which suddenly flares up 
into a violent explosion. There is an 


accumulation of hostility to the satura- 
tion point on the conscious level. The 
superego, which censtires the action of 
the ego, is weak as a result of the lack- 
ing or rejected authority symbol. In 
this case the road is wide open to the 
primitive forces of the subconscious, 
which enhance the aggressive ego drives 
and effect a violent act. 

A salesman, described’ as a happy- 
go-lucky type and so competent that 
his employer was able to dispense with 
the services of several other employees, 
one day killed five of his in-laws and 
wounded four others in a bloody at- 
tempt to wipe out his wife’s family. 
At the trial, the counsel for the de- 
fense told the jury in his summation 
that he had called no psychiatrist to 
the stand because he agreed with the 
prosecution that “the offender was 
sane.” 

The psychiatric study of this case, 
however, found a foreboding chain of 
events in the personality, practically 
from birth to the commission of the 
act, indicating the psychodynamic de- 
velopment of this eventual massacre. 
The case may appear unusual or un- 
common only because the focal points 
are in such dramatic relief. However, 
these elements—the long-standing frus- 
tration, anxiety, and building up of the 
aggression—are common characteristics 
of homicide in this group. 


Preschool and school life 


A series of unforgettable impressions 
entered this man’s character formation. 
He was told that at birth, while his 
mother hovered between life and death, 
he had been given up as dead. He 
had been revived from asphyxia and 
his mother had recovered, but the story 
of his birth became an unforgettable 
memory. 

Home surroundings increased the in- 
tensity of the horror aspects of this 
birth story. The lower part of the 
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house in which the family lived was 
used by the boy’s father as an under- 
taking establishment, where as a child 
of four or five he watched, horror- 
stricken, as his father and uncle em- 
balmed the dead. The impression of 
lifeless bodies, the tears and. wailing of 
mourners, the foreboding atmosphere 
of the mortuary, conditioned his mind 
to the presence of death long before he 
was able to learn the alphabet, let 
alone understand death. 

Other aspects of the home situation 
set the boy apart, in his own mind, 
from his brother and sister. His brother, 
subject to frequent illness, was favored 
by the mother, while his older sister 
was his father’s pet. 
felt forlorn and rejected. This feeling 
was intensified when, as he grew older, 
his father beat him for the slightest in- 
fraction. By the time he was ten he 
struggled to free himself from unhappy 
home surroundings and father authority 
by running away. At the age of twelve 
he was picked up in a New York rail- 
road station—miles from his home— 
asleep, penniless, hungry, and cold. 

The preschool childhood unhappiness 
was greatly increased by the lad’s early 
school experiences. Try as he would 
with his studies, he could not keep up 
with other boys. Although he was their 
equal in mathematics, he could not 
learn to read and write as well as they 
did.” This failure became more acutely 
tormenting when his teacher, unaware 
of the reaction it created in his mind 
and emotions, called upon him to read 
aloud to the class. When he faltered, 
the class laughed. This embittered and 
humiliated him to such a degree that he 
often burst into tears and ran out of 
the classroom and home.to the comfort 
and sympathy of his mother. 

In school the unhappy boy’s defensive 
steps to avoid the sneers and laughter 
of classmates turned to truancy. Sent 
to a disciplinary school for punishment, 


As a result, he’ 


he was eventually returned to his own 
school, bearing the new stigma of hav- 
ing been sent away. Friendless and re- 
jected by his social group, he tried to 
compensate himself in illegal and ag- 
gressive actions. Having gone through 
a great deal of abuse and humiliation 
from his classmates, he learned that the 
only way he could defend himself was 
to beat them to the punch. He devel- 
oped a provocative and pugnacious atti- 
tude, taking pride in his physical power. 
In one fight his nose was broken, and 
in another he fractured the metacarpal 
bones of his right hand in striking a 
blow to the head of an opponent. He 
said: “I used to go to school and never 
bother anyone. A lot of the people 
thought I was a sissy and picked on 
me. I didn’t like to fight. I was afraid 
I'd hurt somebody.” 


Marriage and army life 


The feeling of rejection persisted. 
At the age of seventeen (he falsified his 
age to get the license), in his blind 
search for love, home, and recognition, 
this youth married a_ sixteen-year-old 
girl, This immature, impulsive act 
brought, in time, serious results. 

When he was inducted into the Army 
at the age of eighteen he established a 
pattern of aggression and belligerence. 
He could not accept the rigor, discipline, 
and hardship of army life. Two months 
after his induction he went AWOL, re- 
turned home, but gave himself up al- 
most immediately. On his return to 
army life he became involved in even 
more serious infractions of regulations. 
More and more he felt that he was sur- 


rounded by a hostile world in which 


people took advantage of him unless he 
stood up and fought for his rights— 
“beat them to the punch.” With confi- 
dence in his physical power, he was un- 
able to restrain himself when authority 
demanded that he live in a highly 
disciplined environment. On the slight- 
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est provocation he went into a rage; 
everything went black before his eyes, 
and before he realized what he was do- 
ing, he was involved in assaults upon 
his superiors. 

His immature and impulsive marriage 
became his dominant irritation, increas- 
ing his feeling of rejection and failure. 
His wife had given birth to a child some 
time after his induction, and he learned 
that she had gone to live with another 
man. He began to wonder about the 
paternity of his child, and the doubt 
became more acute after his wife di- 
vorced him. 


Second marriage 


Shortly after his release from service, 
while working on the house of his fu- 
ture father-in-law, he became acquainted 
with his future second wife, a girl for 
whom he felt a very deep affection. At 
the invitation of the girl’s mother, he 
began working on their farm, receiving 
only a nominal salary. After working 
there several months he married the 
girl, but, at his mother-in-law’s insist- 
ence, remained in the in-law’s home, 
where he continued to work. But now 
the $15 salary he had received was 
stopped to pay for his and his wife’s 
lodging and food. He was forced to 
ask for every dollar he got. It was 
given only after belittling remarks, 
grumbling, and dissatisfaction. “If Td 
wanted $1.50 Td have to go ask for it. 
If I’d go ask her, she raised hell. She 
said I didn’t do anything but smoke, 
but I used to work.” 

He was unable to adjust himself to 
the closely knit and ruled home of a 
matriarchal mother-in-law. The au- 


thority was so complete that after his ~ 


marriage the mother-in-law went along 
with him and his wife to Atlantic City 
to select the room in which they were 
to spend their honeymoon. 

Two children were born of this un- 
ion, and as they came along he felt more 


and more trapped. When he expressed 
a desire to get away and establish a 
home for his wife and children, his 
mother-in-law would say: “You can go, 
but my daughter and the children will 
stay.” Dissatisfaction grew into an 
open break when he obtained a job in 
an electrical outlet store and moved 
away. He tried to rent a place for his 
family and entice his wife and children 
to come and live with him. All his ef- ` 
forts failed, however, and instead he 
was ordered not to visit either wife or 
children. He appealed to his father-in- 
law, but was warned: “If you come 
home I'll blow your head off.” His wife, 
as an obedient daughter, followed her 
parents’ instructions and rejected him. 
He turned to his relatives and asked 
them to keep him company in the store, 
but even this afforded no relief. He 
brooded more and more. Eventually 
he was unable to eat, and sustained 
himself on coffee alone. At times even 
that would not stay down. He began 
to tell his employer that he wanted to 
quit his job. Then one morning he 
stayed home from work and sat on his 
bed or walked up and down in his room, 
brooding. He was afraid that if he did 
not see his children they would forget 
him. All the emissaries he had sent to 
intervene in his behalf had failed; four 
attorneys he had consulted could do 
nothing. Everything had failed: 


The climax 


Suddenly on this day, as he paced the 
floor or sat brooding on his bed, an 
upsurge of hostility and frustration told 
him to take matters into his own hands. 
If he could not see his children he would 
at least frighten his in-laws. He put 
three revolvers in his pockets, threw an 
army carbine into his car, and drove to 
the house where his family lived. There 
was a short conversation with his father- 
in-law. “No,” he could not see the 


*‘ children. “Throw him out,” urged the 
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mother-in-law. Then his wife appeared 
and he pleaded: “Do you love me?” 
“Vou are crazy,” she answered. 

That was the fatal moment. He 
pulled his guns and shot several people 
in the house; chased his mother-in-law 
to another house, shooting at anyone 
who came between them, and shot her. 
Then he drove to other relatives of his 
wife and shot them. The love that he 
- claimed he had for his wife turned to 
hate, and its volcanic explosion engulfed 
- her whole family in a mass murder. 

Psychiatrically this catastrophic oc- 
currence is no different from the murder 
in hot blood of one person who was 
loved; but instead of one fatal wound, 
thirty or forty are inflicted in an up- 
surge of fury. In this case, the homi- 
cidal fury was spread from the beloved 
to the beloved’s whole family. They 
were one. 


THE SUPERCULTURAL LEVEL 


In the supercultural group, when 
murder is committed, it is’ done in a 
triggerlike action as though short-cir- 
cuiting the higher cerebral centers. The 
impulse strikes without warning, with 
lightning speed, and against a person 
one would least expect. In contradis- 
tinction to the earlier group, there is no 
conscious building up of hostility to the 
point of saturation. The drama is en- 
acted within the depths of the person- 
ality, where inhibitions have been uni- 
versally repressed; so when liberation 
occurs, it does so with the force and de- 
struction of an earthquake. 

When the drama of the act and the 
subsequent trial dies down, a psychi- 
atric study can painstakingly recon- 
struct the forces that were responsible 
for the act and can bring into focus the 
proper relationship of cause and effect. 

How can one understand a murder so 


puzzling as the case of the 53-year-old | 


president of a great industrial firm who 


shot and killed his friend and partner: 


whom he had known from boyhood and 
with whom he had been associated prac- 
tically throughout their lifetime? They 
and their families maintained a most 
amiable and cordial business and social 
relationship. He himself could not ac- 
count for the act, except that the part- 
ners had had some discussion concern- 


‘ing the settlement of a compensation 


award granted to one of their employees. 
The president felt that his partner had 
not represented him potently enough at 
the compensation hearing. 

The discussion took place in the inner 
office of the president, in the presence 
of two other partners, who testified that 
neither the nature nor the vehemence of 
the discussion had been excessive. -At 
one point the president left the room, 
went to an adjoining office, and asked 
for a revolver which was kept in the 
safe as a precaution against payroll 
robbery. When it was handed to him, 
he fired a shot in the outer office, then 
returned to his room, shouting that he 
was “going to show” his partners. With 
that he fired three bullets into his 
friends, who succumbed immediately. 
He walked out and went to a neighbor- 
hood bar, had several drinks, and re- 
turned to his home. The next day he 
surrendered to the police. 

This man came from a highly re- 
spected middle-class family, received a 
good preparatory and college education, 
went into business for himself, and be- 
came very successful, attaining both so- 
cial and business prestige. At the age 
of 23 he married, and he was described 
as having been particularly devoted to 
his’ wife until her death a few years 
prior to the offense. This loss shook 
him emotionally so much that his rela- 
tives and friends became concerned 
about his outlook. He turned to ex- 
treme religious devotion for solace. 

In this state he received another blow 
when his son developed schizophrenia 
and was committed to a mental hos- 
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pital. He became morose and despond- 
ent and began to drink to occasional 
excess. He was, however, able to at- 
tend to his business, but his income 
dropped considerably in comparison 
with his earnings of the preceding years. 

A detailed psychiatric study of the 
case traced down his psychological fail- 
ure. Shortly after the death of his wife, 
on whom he had been very dependent, 
the commitment of his son to a state 
hospital further shook his confidence 
and outlook. His sexual life had been 
at a standstill for a number of years, 
and he began to feel a physical decline. 
His generous and openhearted attitude 
began to change to a more scrupulous 
one, and he became overconcerned with 
finances. His shrinking income sym- 
bolized the waning of his power, influ- 
ence, and potency. He began to trans- 
fer his dependence from his wife to his 
friend and partner. The feeling of im- 
poverishment and infidelity, which so 
often is part of the involutional state, 
began to be projected on his partner. 
Therefore, a relatively small incident 
acted as a fuse for the underground ex- 
plosion. The fear, resentment, and feel- 
ing of being betrayed by the beloved, 
accompanied by his unreleased sexual 
aggression, propelled him to reach for 
the gun in the performance of a sym- 
bolical assault and defense against the 
psychological problems that were clos- 
ing in on him and were dramatized in 
the attitude of his partner. 


PSYCHIATRY NECESSARY TO UNDER- 
STANDING OF MOTIVATION 


The true nature of the psychological 
phenomena of violence which cause one 
human being to inflict death upon an- 
other will remain shrouded in mystery 
unless a detailed psychiatric study 
traces down the inner motivations. 

The legalistic thinking expressed in 
the criminal law gives extensive defini- 
tion and classification. Murder, homi- 


cide, manslaughter, with their subdivi- 
sions, denote the quality and the conse- 
quences of the act from the viewpoint 
of responsibility and culpability. De- 
termination is based primarily on the 
discovery of the motive or motives, the 
method, the circumstances, the attitude 
before and after the act, and the rela- 
tionship of the individual to the victim, 
whether the person was an outsider, a 
friend or relative, an enemy or an in- 
nocent victim, and whether the removal 
of the person was an advantage or a 
disadvantage to the individual. By the 
establishment of a motive, an under- 
standing of the‘crime, at least in the 
legal sense, is achieved, and no more of- 
ficial effort is extended from or charged 
to the authorities to go beyond and find 
a deeper insight into the true motiva- 
tion of the mind of the man who kills. 

Acceptance in legal procedures of the 
motive at large is based on the presump- 
tion that, unless it is proved otherwise 
through the intricacies and formalities 
of the court trial, the individual is like 
any other person, who could exercise at 
pleasure any function he chose. There 
is no recognition of the fact that if he 
had been in possession of such perfect 
powers of reasoning and such ideal 
forces of will, he could have prevented 
the occurrence of the fatal act. In re- 
ality, he is in his predicament for the 
very reason that he was incapable of 
behaving like a complete man, the 
master of himself. However, people in 
general refuse to look upon him as an 
invalid, and find considerable gratifica- 
tion in obtaining for society a maximum 
security and protection by imposing a 
maximum retribution. 

It is understandable that, for the pro- 
tection of the community and the in- 
dividual, stringent defensive measures 
should be applied against danger that 
might come from another individual or 


-individuals. But the best defense is a 


more profound understanding of the in- 
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dividual, which can lead to adequate 
preventive measures against the occur- 
rence and recurrence of threats and vio- 
lence to individual life and public safety. 

A scientific evaluation and classifica- 
tion of violent destruction of one hu- 
man being by another can be made in 
broad lines, but beyond that diffuse 
grouping a true understanding of a 
perpetrator of a violent act against life 
can be achieved only in individual terms 
and reactions. The psychological profile 
of the individual murderer varies as 
greatly as the physical profile, and the 


forces that operate the personality are 
so varied and variable that a complete 
understanding of the action can be 
evaluated only by the study of the in- 
dividual in his total functioning. It is 
little appreciated that the functioning 
of the mind, through an aggregation of 
perceptive and reactive tendencies, pro- 
duces a multitude of combinations of 
sensations and, movements, to a differ- 
ent extent and quality in different cases, 
and creates a diversity of psychological 
phenomena not measurable with other 
individual reactions. 


Ralph S. Banay, M.D., New York City, is psychiatric consultant to the New York 
City Police Department. He has served variously as lecturer on criminal psychopa- 
thology at New York University, director of research on social deviations at Columbia 
University, and director of the psychiatric clinic at Sing Sing Prison. He is author of 
Youth in Despair (1948) and artscles on criminogenesis. 


The Murderer in the Mental Institution 


By Bernarp A. Cruvant and Francis N. WALDROP 


HE popular conception of the pri- 

mary role of the psychiatrist in 
medicolegal questions is his appearance 
in court as an expert witness when in- 
sanity has been raised as a defense 
against a charge of first degree murder. 
Actually, this is an infrequent part of 
the psychiatrist’s contribution to legal 
processes, but such instances predomi- 
nate in public awareness because of the 
attendant notoriety and because in oc- 
casional cases rather brutal crimes have 
attracted a great deal of public at- 
tention and resentment. Despite our 
awareness of this popular fallacy, we 


must have been in part influenced and ` 


misled by it, for ‘we were surprised, 
on surveying the literature, to discover 
nothing dealing with the specific ques- 
tion, What happens to the murderer 
who is sent to a mental hospital? 

This essay is intended as a statistical 
and descriptive study of the fate of 
all of the individuals committed to 
Saint Elizabeths Hospital + while under 


1Saint Elizabeths Hospital is a mental in- 
stitution of more than 7,000 beds, now a bu- 
reau in the Federal Security Agency. It was 
established by Act of Congress in 1855 under 
the name of The Government Hospital for the 
Insane. The name was changed to Saint Eliza- 
beths Hospital by Congress in 1916. Its pur- 
pose, in the words of Dorothea Lynde Dix, 
who wrote the bill, was to provide “the most 
humane care and enlightened curative treat- 
ment of the insane of the Army and Navy of 
the United States and of the District of Co- 
lumbia,” Primarily, the hospital provides 
services for the District of Columbia in lieu 
of a, “state” mental hospital. In addition, 
during the period of this study, patients were 
admitted from the entire United States and 
its territories, and included insane nationals 
abroad, insane Indian wards of the federal 
government, persons from the armed services, 
the Merchant Marine, federal prisons, and 
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charges or conviction of homicide in any 
degree during the period July 1, 1925 
to July 1, 1951. As can be seen from 
Figure 1, less than 3 out of each 1,000 
admissions had been accused of some 
variety of homicide. Chance played 
some role in these figures; a number of 
our patients had committed serious as- 
saults, and only the inefficiency of the 
aggressor or the hardihood of the victim 
prevented a fatal outcome. 


Prisoners Admitted Murderers Admitted 
1,224 sq em 81 





Fic, 1.—Admissions to Saint Elizabeths Hos- 
pital, July 1, 1925-July 1, 1951. 


To avoid infringing on other discus- 
sants in this symposium on capital 
crimes and the death penalty, we shall 
confine ourselves, insofar as possible, to 
a statement and discussion of our sta- 
tistical findings, including a few repre- 
sentative cases to illustrate certain 
points. 

The selection of data to be memori- 
alized by tabulation is ever subject to 
inherent error on the basis of bias, in- 
terest, or accessibility of the facts to be 
tabulated. We attempted to select such 
material as could be reasonably objec- 


federal enclaves, and individuals accused of 
crimes on the high seas. 


f 
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tive, avoiding clinical interpretations or 
speculative conjectures whenever pos- 
sible. We shall present first the sta- 
tistical data under the headings of the 
three types of homicide, and, because 
one can readily overextend the conclu- 
sions drawn from statistical particulari- 
zation, in the commentary that follows 
we shall present only the most obvious 
conclusions to be drawn from the ma- 
terial. 


Frrst DEGREE HOMICIDE 


In the category of first degree homi- 
cide there were 57 patients, of whom 
44 were sent to the hospital prior to 
trial. Fifty-three were males and four 
were females. Ages at time of the crime 
ranged from 21 to 50 years, with a 
modal age of 34. Our patients accused 
or convicted of first degree murder are 
about equally divided between white 
and Negro. It is difficult to draw gen- 
eralizations from these findings, since, 
as indicated in footnote 1, during the 
period surveyed, Saint Elizabeths Hos- 
pital received patients from a variety 
of sources. 

Educational attainment did not seem 
statistically significant, all levels of 
achievement being represented, ranging 


from no formal schooling to college. 


graduation, with a concentration of in- 
dividuals in upper elementary school 
level. The majority of our patients 
were single; and of the seven who were 
widowed, all had murdered the spouse. 
In only sixteen cases was there an un- 
equivocal history of excessive use of 
alcohol for a number of years preced- 
ing the crime. A preponderant num- 
ber had made only a marginal economic 
adjustment. Fourteen patients had had 
a definite history of previous mental 
hospitalization. 

` Although our information in most of 
these cases is quite meager, we feel 
justified in stating that in extremely 
few cases was there anything that would 


enable the psychiatrist to predict ac- 
curately the subsequent capital offense. 
It is our opinion that the discipline of 
psychiatry has not yet developed valid 
criteria of sufficient degree of predic- 
tive reliability to justify hard and fast 
distinction before the act between the 
individual who is likely to commit a 
crime of violence, such as rape or homi- 
cide, and the one who will not ever 
translate his emotional conflicts into ag- 
gressive, destructive behavior. In this 
area psychiatric opinion represents only 
an informed and educated guess, but 
nevertheless constitutes the most re- 
liable index presently available. It has 
been our experience that in no other 
field has the disclaimer of infallibility 
been met by others with so much en- 
thusiastic approval or irritable resent- 
ment. Thus, 31 of these patients had 
no record of antisocial behavior, and in 
17 cases there was a record of only mi- 
nor offenses prior to the homicide. In 
just nine cases was there a record of a 
major offense such as a felony involving 
even a mild to moderate degree of ag- 
gression. 

Shooting was the most popular method 
of causing death, possibly for a number 
of deeply buried psychopathological rea- 
sons, but more likely because it is sim- 
ple, easy, and frequently accomplished 
by a weapon purchased in advance, 
often for protection in response to in- 
sane delusions. Next most frequent was 
stabbing, followed closely by bludgeon- 
ing. Strangulation and poisoning were 
rare. 

The classification by diagnosis of pa- 
tients in this group not unexpectedly 
shows that slightly more than half were 
afflicted with schizophrenia. The estab- 
lished diagnoses ran the gamut of psy- 
chotic and psychoneurotic conditions, 
but showed predominantly functional as 
contrasted to organic disorders. 

Half of this group were equally Bap- 
tist or Catholic, the remainder belonging 
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to various Protestant denominations or 
claiming no religious affiliation. There 
were no individuals in the entire group 
of patients known to be Jewish. 
Disposition 

At the time of this writing, 21 of this 
group remain in Saint Elizabeths Hos- 
pital, 7 have died while hospitalized, 
and 7 were returned to prison to con- 
tinue serving a sentence. Eleven were 
returned for trial, of whom 4 were 
exculpated, 5 received sentences for a 
lesser included offense, and in 2 cases 
the final outcome is unknown. Six pa- 
tients were transferred to other psychi- 
atric institutions, and in 5 instances the 
patient was discharged from the hos- 
pital subsequent to dismissal of the 
charges and improvement or recovery 
from his illness. 

The decision as to disposition of the 
accused or convicted murderer who is 
committed to a mental hospital as in- 
sane is obviously complex and difficult. 
The psychiatrist may be understandably 
reluctant to return to possible enlarge- 
ment in the community an individual 
who has demonstrated his capacity for 
aggressively destructive behavior by the 
commission of a crime so serious as first 
degree murder. Thus it may have been, 
perhaps, that most of these individuals 
either remained in our hospital or were 
returned to prison to continue a sen- 
tence, particularly in instances where 
the sentence was for life or a protracted 
period of years. 

While such conservatism as to dispo- 
sition might appear justified on a com- 
mon-sense basis, we have discovered 
no scientific validation for arbitrary ri- 
gidity. Of the limited number who were 
returned to jail following recovery and 
were subsequently acquitted or had 
charges dismissed and who returned to 
the community, there is no record’ of 
their having subsequently committed 
any serious crime. 


Historically, there has been a change 
in emphasis in hospital policy toward 
individuals accused or convicted of mur- 
der and sent to the hospital for treat- 
ment. During the first twenty years of 
the twenty-six-year period under con- 
sideration, the dictates of the ancient 
talionic law were followed. A person ac- 
cused of murder was considered to have 
forfeited his liberty, and, once having . 
been found mentally incompetent and 
committed to the hospital, he was con- 
tinued in the hospital virtually without 
regard to any subsequent changes in his 
mental condition. With the institution 
of a program of intensive therapy in 
the maximum security division of Saint 
Elizabeths Hospital in 1946, a consid- 
erably increased liberality with relaxa- 
tion of previous rigid standards oc- 
curred. Thus, practically all the pa- 
tients who were listed as returned to 
prison to continue sentence or returned 
to jail to await trial represent cases on 
which such disposition was made in the 
past six years. In no case was a hos- 
pitalized patient accused of murder re- 
turned directly to society from the hos- 
pital prior to the past five years. 

In our review of the records of this 
group we considered that there was defi- 
nite or highly suggestive evidence that 
the patient was of unsound mind at the 
time of the crime in 42 instances. This 
is comparable—but not identical—with 
the finding that 44 of these patients 
were sent to the hospital prior to trial. 
Of the 13 who were hospitalized while 
serving a sentence in prison, 2 became 
recognizably ill during the first six 
months of confinement, 5 between one 
and three years, and 6 after three years 
of confinement. 


SECOND DEGREE MURDER 


In the classification of second degree 
murderers there were 12 patients (10 
males and 2 females), ranging in age at 
time of the crime from 18 to 45 years, 
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with a modal age of 25.5 years. Eighty 
per cent were in the third decade of life. 
All patients had had at least four years 
of formal education and nearly a half 
had finished high school or attended col- 
lege. Four were married, the remainder 
were single or widowed; again, the three 
widowed patients had killed the spouse. 

Less than half of this group had a 
definite history of excessive use of alco- 
hol. In none of these cases were we 
able to establish any connection be- 
tween a state of intoxication and com- 
mission of the crime. This is consid- 
ered significant in that intoxication is 
often an element in reducing an ac- 
cusation of first degree murder to a 
lesser included offense. 

None of the patients in this group 
had a record of previous mental hos- 
pitalization. Six had no known previ- 
ous antisocial record, two had a record 
of minor offenses, and four had a record 
of felonies. Few had an antisocial rec- 
ord which would have occasioned pre- 
monition as to the subsequent homicida! 
behavior. 

Two-thirds of the cases were diag- 
nosed as schizophrenic; the others had 
functional psychoses or were considered 
sane. 

Again, as in the previous group, half 
of the patients claimed either Catholic 
or Baptist religious affiliation, and the 
remainder were listed under various 
Protestant denominations or professed 
no religious connections. 

In this group shooting and stabbing 
were equally popular techniques of com- 
mitting the homicide. There was one 
instance of bludgeoning and one of mur- 
der by strangulation. 

Regarding disposition, three patients 
in this group remain in the hospital, one 
has died, and three were returned to 
prison to continue a sentence. Two 
were returned for trial, one of whom 
was found guilty and one acquitted. 
Charges were dismissed on two patients 


who were subsequently discharged from 
the hospital into their own custody as 
recovered from their mental illness. To 
our knowledge, they are adjusting satis- 
factorily. 

In contrast to the previous group, 
only half in this category were sent to 
the hospital prior to trial. In our 
study of the case records, however, we 
considered that only a third had shown 
definite or highly suggestive evidences 
of mental unsoundness at the time of 
the crime. Of those who were convicted 
and sent to prison and then developed 
mental illness, in only one instance was 
the illness apparent during the first few 
years of imprisonment, and five cases 
in this category had been imprisoned 
more than three years before the il- 
ness developed. 


MANSLAUGHTER 


The manslaughter group included 10 
patients (8 males and 2 females), rang- 
ing in age from 19 to 65 years at the 
time of the crime, with a modal age of 
41. Significantly, the modal age here 
was seven years higher than for the 
first degree murder group and sixteen 
years higher than for the second degree 
murder group. 

Educational attainment in this cate- 
gory was somewhat lower; three had no 
schooling, but four had completed ele- 
mentary school, and one had finished 
high school. Half were married, and 
again the widower had killed the spouse. 

In only two cases was there a history 
of excessive use of alcohol, and in no 
case was inebriation approximate to the 
crime. 

Ninety per cent of the cases had no 
record of prior mental hospitalization, 
and half had no known previous record 
of antisocial behavior. In contrast, how- 
ever, the five with previous antisocial 
records had committed offenses of a 
nature indicating possibly an increased 
proclivity toward violent behavior. 


THE MURDERER IN THE MENTAL INSTITUTION 


Diagnostic groupings showed a marked 
contrast to preceding categories in that 
the preponderant number were afflicted 
with organic brain disease, such as 
syphilis, cerebral arteriosclerosis, and 
mental deficiency. This accords well 
with the higher modal age. 

In religious affiliation there were four 
Baptists and one Catholic, the re- 
mainder belonging to various Protestant 
denominations. 

Once more, shooting was the most 
frequent technique of accomplishing the 
crime, but there was one homicide by 
poisoning and one by use of an auto- 
mobile. 

Only half of these patients were sent 
to the hospital before trial, but in our 
review of the records we believe that 80 
per cent had shown almost unequivocal 
evidences of mental unsoundness at the 
time of the crime. This is suggestively 
validated by the fact that of the five 
convicted and sent to prison, three were 
committed to the hospital as insane in 
less than a year after the trial, and only 
two remained in prison for three years 
or longer before hospitalization. 

Of this group only one remains in the 
hospital’ One has died, three were re- 
turned to prison to continue sentence, 
two were returned for trial, and three 
were discharged from the hospital into 
their own custody after dismissal of the 
charges and improvement in their men- 
tal condition. None of those discharged 
has been readmitted to date. 


Discussion 


What we suspect to be the popular 
conception of the “insane murderer” as 
a person who suddenly runs amuck and 
strikes down an unknown and unpro- 
vocative bystander is not supported by 
our study. It is frequently noted in 
the literature that the murderer’s vic- 
tim is seldom an “innocent participant” 
in his own demise. This observation 
seems to us to be as valid for our 
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group, in which the murderer was ad- 
judicated of unsound mind, as it is for 
the instances where the murderer was 
not considered insane. Thus, in our 57 
cases charged with first degree homicide, 
the victim was previously known to the 7 
patient in 39 cases; in 12 cases ac- 
cused of second degree murder, the 
victim was known to the patient in 9 
cases; and in 10 cases accused of man- 
slaughter, the victim was previously 
known in 7 cases. Even in many situa- 
tions where the victim was previously 
Unknown, his death occurred by ill 
chance, as, for example, the circum- 
stance of a husband returning home, 
finding his wife in bed with a stranger, 
and killing both. 

Parenthetically, none of these cases 
illustrates the conception of the “homi- 
cidal sex maniac.” We readily concede 
that there are instances of “berserk ‘in- 
sane murderers” and “ins:.ne sex kill- 
ers,” but these cases are extremely rare 
exceptions in our experience. 

In connection with another popular 
conception, there was little evidence in 
our entire group that alcoholic inebria- 
tion directly precipitated the crime of 
homicide. In fact, the percentage of 
those even with a history of excessive 
use of alcohol, though fairly high, is not 
significantly different from that of the 
general hospital population. 

Preponderantly, the patients under 
study had made only a marginal or de- 
pendent economic adjustment. This is 
in contrast to some reports about mur- 
derers in general. 

Among our 81 patients, there were 
two who did not fit into any category, 
inasmuch as they had killed a nurse 
or physician in another mental hospital 
and were transferred to Saint Eliza- 
beths Hospital without charges. 

Approximately 70 per cent of the vic- 
tims were of the same sex as their mur- 
derer. Therefore, males were predomi- 
nantly the murderers and the victims. 
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Again in contrast to what we believe 
to be the popular notion, the “insane 
murderer” does not execute his crime 
with a more conspicuous lack of plan- 
ning, motivation, or rationale than the 
murderer whose mental faculties are not 
in question. For example: 


CASE 1 


A 38-year-old colored male was described 
as timid, shy, and seclusive. His behavior 
was always exemplary and he had never 
been arrested except for a traffic violation. 
Drafted into the Army in 1941, he becamé 
tense and emotionally upset while in Eng- 
land in 1943 and was discharged for dis- 
ability. Hospitalized in a Veterans Ad- 
ministration Hospital, he was signed out 
by his mother against advice. 

For some time prior to admission he was 
noted to be increasingly sullen and sus- 
Picious, seemed unable to hold a job, and 
complained about the “delicacy” of his 
health. Following his mother’s death he 
began to brood and-expressed feelings of 
hopelessness He moved into the home of 
his sister and brother-in-law, but lived on 
very poor terms with them. On one oc- 
casion the brother-in-law came home drunk 
and consumed some food the patient had 
placed in the icebox. An argument ensued, 
during which the brother-in-law behaved in 
a threatening fashion. The patient seized 
a .22 rifle and shot the brother-in-law five 
times, with fatal consequences Immedi- 
ately the patient became tense and agitated, 
repeating over and over “What have I 
done?” and proceeded to call the police 
and an ambulance. 

In the hospital he initially made a fairly 
good adjustment but gradually showed 
more severe impairment, with the develop- 
ment of marked aggressiveness, alternating 
with states of seclusiveness and untidiness. 
After a few years he began to dress con- 
sistently in a bizarre fashion and kept his 
ears constantly stuffed with paper in an 
effort to, prevent auditory hallucinations 
which had not been obviously manifest on 
admission. 


Even in instances of what were ap- 
parently completely “senseless, insane 


crimes,” there was often more than a 
thread of emotional continuity. For ex- 
ample: 

Case 2 


A 32-year-old white male seemed, to 
become progressively upset in anticipation 
of his appearance before his draft board 
Three months prior to the crime he began 
to exhibit “antiwar religious fanatacism.” 
On the day before he was scheduled to re- 
port before his draft board he was noted 
by his sister to be praying, reiterating con- 
stantly “Thou shalt not kill!” ; 

While his sister was writing a letter she 
looked up suddenly and noticed that the 
patient had a knife poised above her head. 
She screamed and jumped up with such 
force that she tore the arm from the chair, 
and the patient was shoved backward. The 
noise awakened her husband, who grappled 
with the patient. After inflicting several 
wounds on the brother-in-law, the patient 
broke away, chased one of the children, 
who managed to elude him, and then 
dashed out into the street and fatally 
stabbed an innocent passerby. He ‘was 
chopping senselessly at the top of an auto 
with his knife when he was finally subdued 
with great difficulty by an auxiliary police- 
man. 

In the hospital he was resistive, nega- 
tivistic, inaccessible, incontinent” in his 
habits, and made repeated attempts to 
choke other patients. There has been a 
progressive increase in severity of his ill- 
ness to the point of complete disorganiza- 
tion of behavior and mentation. |, 


There were only five patients who had 
committed apparently senseless crimes. 
Much more common was the following: 


Case 3 


A 34-year-old white male college gradu- 
ate of comfortable economic status was ac- 
cused of the murder of his four-year-old 
daughter. For some months pror to the 
tragedy he had been depressed and con- 
templating suicide With increase in se- 
verity of his illness, he became hopeless 
about the future and began to worry that 
his illness had “contamimated” his wife 
and daughter. 
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Despite his complete obsession with this 
delusional belief, he evidenced careful 
planning in inviting them for a drive 
through scenic mountain country with 1m- 
tention of killing them and himself When 
he stopped the car to permit his family to 
enjoy the view, he came up behind his wife 
and daughter with a hammer, beating them 
with it until the handle broke, and then 
struck them repeatedly with a car jack 
handle. When they were both unconscious, 
he dragged them back into the car, got in 
and drove off the chff When he regained 
consciousness in the wreck, he realized he 
had not been killed, kicked a window out 
of the car, took a piece of glass and cut 
his throat and wrist and the throats of his 
wife and child When he still survived, he 
found a broken bottle which he also used 
to cut himself. When found by policemen 
from a state patrol car, he was attempting 
to set fire to the upholstery with a cig- 
arette. Amazingly, he and his wife sur- 
vived. 

In the hospital he was at first quite de- 
pressed and retarded, but under treatment 
improved considerably and remained in 
good contact at all times. 


In second degree murder one would, 
by definition, commonly expect the ex- 
hibition of marked impulsivity with evi- 
dence of great emotional turmoil and 
obvious mental distress as factors miti- 
gating the degree of the crime. Yet 
only half of the cases in this group were 
considered a priori as mentally ill and 
sent to the hospital before trial, as com- 
pared to approximately 75 per cent in 
the group accused of first degree mur- 
der, the prototype of a crime involving 
mens rea. Further, although we be- 
lieve that there was fairly clear clinical 
evidence of mental unsoundness at the 
time of the crime in 80 per cent of the 
patients accused of first degree murder, 
we found such evidence in only a third 
of the records of patients sent to the 
hospital in the category of second de- 
gree murder. However, where mental 
illness was present in this group, the 
crime tended to be more obviously 


bizarre or irrational than homicides in 
the other groups. For example: 


» 


CASE 4 


A 25-year-old Catholic female with a 
sixth-grade education was accused of kill- 
ing her year-old daughter. Following the 
birth of her second child, she had become 
nervous and easily upset by the infant’s 
crying. On the day of the homicide, she 
impulsively seized the infant, took her into 
the bathroom, and there repeatedly cut her 
throat with a knife. Upon psychiatric ex- 
amination she was confused, depressed, and 
disoriented. The patient had had no rec- 
ord of any previous mental illness or any 
antisocial behavior. 


An even more bizarre crime was the 

following: f 
Case 5 

A 25-year-old Negro male was riding in 
a streetcar when one of the passengers 
stepped on his foot. An altercation ensued 
which was terminated when the patient 
pulled a pistol out of a smali bag that he 
was carrying, and shot and killed the other 
passenger. He then calmly left the street- 
car, and was not arrested until a month 
later. He was released on bond, and, with- 
out knowledge of the authorities, went to 
a Veterans Hospital in another jurisdic- 
tion, where he received electric shock 
therapy. He was eventually identified and 
sent to Saint Elizabeths Hospital. 


In the group of patients accused of 
manslaughter, a substantially larger 
number were obviously of unsound mind 
at the time of the crime. This is con- 
sonant with the statistical finding of 
higher modal age and the preponderance 
of organic brain disease. In most in- 
stances the homicide was the result of 
mental confusion or defects in judg- 
ment. For example: 


CASE 6 


A 42-year-old white male became con- 
fused while driving his car, and, in at- 
tempting to pass a streetcar on the wrong 
side, he ran down and killed a prominent 
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banker. Upon examination he was dis- 
covered to have syphilis of the nervous 
system., Previous to the crime there was 
no record of hospitalization or antisocial 
behavior. The charges against him were 
dismissed. After intensive treatment for 
his syphilitic mfection, he improved greatly 
and was discharged as a social recovery. 


Case 7 

A 65-year-old white male, who had been 
making a marginal adjustment as a street 
vendor, was employed by a housewife to 
install a gas pipe. He was not aware of a 
defect in the pipe or a regulation requiring 
such installation to be made by the gas 
company. With the leakage of gas, the 
woman died of asphyxiation and her hus- 
band was rendered unconscious. On ex- 
amination the patient was found to be suf- 
fering from marked confusion and clouding 
of consciousness, the result of advanced 
cerebral arteriosclerosis. 


It is our clinical impression that men- 
tally ill people who have committed 
violent and serious offenses against so- 
ciety are not a group apart from other 
mentally ill persons who have not trans- 
lated their emotional conflicts into overt 
assaults upon others. The psychotic 
patients who have committed a homi- 
cide run the gamut of psychiatric dis- 
orders, and as a continuum are not 
clinically distinct from psychiatric pa- 
tients in general. Some mentally ill pa- 
tients who exhibit the most acutely dis- 
turbed and destructive behavior have 
never demonstrated sufficiently directed 
and organized aggression to kill another, 
while others who are quite meek and in- 
offensive have on occasion killed sud- 
denly. 

Further, it is our experience that the 
psychotic murderer responds to the 
same methods of care and treatment as 
other mental hospital patients. Mazi- 
mum security and other extraordinary 
precautions need to be determined for 
each patient individually, and not on 
the arbitrary basis that he has been ac- 


cused of a crime. One of us in a pilot 
study of several years’ duration? has 
demonstrated that many of the security 
measures previously deemed so neces- 
sary for patients ‘of this category have 
been based largely on preconceptions of 
physicians and hospital staff rather than 
on actual, experiences with patients. 


CONCLUSIONS 


1. In the period July 1, 1925 to July 
1, 1951, there were 32,295 persons ad- 
mitted to Saint Elizabeths Hospital, of 
whom only, 81 had been accused of some 
variety of homicide. These latter cases 
were studied on a statistical and de- 
scriptive level. 

2. Homicide is an infrequent conse- 
quence of mental disorder. However, 
many mentally ill people may commit 
serious assaults and fail to kill only by 
chance or through inadequate design, 
itself also the result of the mental ill- 
ness. 

3. Because of the limited number of 
cases, few sweeping conclusions can be 
drawn as to the importance of such fac- 
tors as educational attainment or eco- 
nomic or marital status. Interestingly, 
however, all those who were widowed 
achieved this status by their own hand. 

4. Only 15 patients had a history of 
previous hospitalization for mental ill- 
ness. Careful study of these case rec- 
ords indicated little that would have 
been useful, in the present status of our 
knowledge, for accurate prediction of 
the subsequent homicide, when they 
were compared with the unselected rec- 
ords of thousands of other mentally ill 
patients, except by post hoc reasoning. 
Similarly, the record of antisocial be- 
havior was not considered of substan- 
tial value in predicting the specific 
crime. None of the patients had com- 

2B, A. Cruvant, “Maximum Security and 


the Therapeutic Milieu,” Mental Hospitals, 
June 1952. 
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mitted a previous murder, and only a 
small number had records of major 
offenses. ` 

5. Alcoholic inebriation was not indi- 
cated as an immediate precipitant of the 
crime in any instance, and the frequency 
of a history of excessive intake of alco- 
hol was not signifcantly different in 
these patients from that found in other 
mental patients or in the general popu- 
lation. 

6. Most of the patients accused of 
first and second degree homicide were 
afflicted with one of the functional 
mental disorders, predominantly schizo- 
phrenia. In contrast, most of the pa- 
tients accused of manslaughter were 
afflicted with an organic type of psycho- 
sis, and were, by and large, much older 
at the time of the crime than were the 
other patients. 

7. Statistics as to the disposition of 
the mentally ill patient accused of homi- 
cide can be better understood from a 
study of the attitudes of the psychi- 
atrist, or the community in which he 
lives, than from an objective evaluation 
of the patient distinguished as a dis- 
tinct clinical psychiatric entity primarily 


on the basis of his having committed a 
homicide. 

8. If there exists a popular concep- 
tion of the “insane” murderer as a 
person who suddenly runs amuck and 
strikes down a perfect stranger, it is 
not confirmed by our studies. Such 
cases do occur, but they are extremely 
rare, as is also the frequency of the 
“maniacal sex killer” as conceived in 
the popular press. 

9. Mentally ill people who commit a 
homicide do not constitute a psychiatric 
entity as distinct from other mentally 
disordered patients, and they respond 
in the same way and in the same de- 
gree to the identical methods of care 
found useful with mentally ill patients 
in general. Special precautions as to 
security and management, when indi- 
cated, must be individually prescribed 
for each mentally ill person, and cannot 
be arbitrarily decided on the basis of 
the previous occurrence of a homicidal 
transgression. That special precautions 
are frequently arbitrarily prescribed is, 
in our experience, more often than not 
the result of preconceptions entertained 
by- the psychiatrist, or of social pres- 
sures, expressed, implied, or assumed. 
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Why Is the Death Penalty Retained? 


By ROBERT G. CALDWELL 


HE arguments for and against the 

death penalty have been analyzed, 
dissected, lacerated, mangled, and pul- 
verized, in legislative halls, forums, 
churches, classrooms, newspapers, jour- 
nals, and pamphlets, by lawmakers, 
orators, clergymen, lecturers, journal- 
ists, pamphleteers, and schoolboy de- 
baters. It seems that everything that 
can be done to these arguments by all 
kinds of people in all kinds of places 
has already been done; and yet the con- 
troversy goes on, now and then burst- 
ing into flames as prison riots and 
heinous crimes deeply shock public 
opinion and provoke indignant protests 
and clamorous demands for action. In 
the face of this, we must conclude that 
the controversy has many more sides 
than it appears to have at first glance, 
and that many who have engaged in it 
have tended to give simple answers to 
problems that are very complex. 

In our discussion of the death penalty 
it will be helpful to remember that both 
crime and punishment are functionally 
related to the culture in which they oc- 
cur. That crime is so related and that 
it varies in kind and incidence from so- 
ciety to society is usually recognized; 
but that punishment likewise has such 
a relationship and that the efficacy of its 
methods is affected by what the people 
in a particular society feel, want, and 
believe is sometimes overlooked. We 
shall therefore seek to conduct this 
analysis with reference to the following 
important tendencies that exist in vari- 
ous degrees in many countries of Eu- 
rope and the Western Hemisphere: (1) 
the spread of humanitarianism with its 
emphasis on the value of the individual, 


45 


the protection of human life, and the 
reduction of human pain and suffering; 
(2) the increase of the impersonality of 
social relationships; and (3) the growth 
of the belief in the powers of science. 

Capital punishment is a subject on 
which many people are likely to have 
very decided opinions, and both op- 
ponents and advocates are inclined to 
express their views in vigorous and emo- 
tional language. However, despite this, 
some arguments susceptible of analysis 
are used to defend capital punishment, 
and to these we shall now turn our at- 
tention. 


THE ARGUMENT OF RETRIBUTION 


An argument which is persistently ad- 
vanced in support of the death penalty 
is that the criminal ought to die be- 
cause he has committed a terrible crime 
and: perhaps killed or seriously injured 
someone else. If this is not done, say 
those who employ this argument, friends 
and relatives of the victim, as well as 
the general public, who demand and ex- 
pect satisfaction, may take the law into 
their own hands and try to lynch the 
criminal. 

It is recognized that the desire to 
“get even” is a natural human tendency 
and that it exists in almost everyone, 
but we must inquire about the extent to 
which this feeling should influence our 
actions against the criminal. Should we 
be satisfied with a mere execution? 
Why not torture the criminal first—put 
out his eyes, cut out his tongue, beat 
him into insensibility and then revive 
him so that at last he will know the 
agony of being flayed alive and boiled 
in oil? If it is pain that is wanted, 
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why should we not make sure that we 
get as much as possible? 

Now as a matter of fact, in harmony 
with the humanitarian movement, the 
tendency has been to make the method 
of execution as swift and painless as 
possible. Thus, in the United States by 
the beginning of 1951, the District of 
Columbia and twenty-four of the forty- 
two states which used the death penalty 
had adopted electrocution. Eight other 
states had provided for execution by 
lethal gas, and in one of the ten states 
where hanging was still used, the con- 
victed person was permitted to choose 
shooting instead of hanging.t The trend 
away from hanging, which we see here, 
is due largely to evidence that it may 
cause a slow and painful death. 

But, an advocate of the death penalty 
may insist, the punishment must be 
made to fit the crime. Well, if this be 
true, which crimes should be punishable 
with death? Should an offender who is 
convicted of armed robbery be so pun- 
ished? Apparently only a few of the 
states in the United States believe so. 
Indeed, in 1950 only eighteen states 
prescribed the death penalty for so re- 
volting a crime as rape, and only in the 
case of first degree murder do we find 
the death penalty prescribed by all 
states that have capital punishment. 
Furthermore, of the 42 states whose 
laws provide for the execution of crimi- 
nals, 20 prescribe it for only one or two 
crimes, 29 for only one, two, or three 
crimes, and only 1 for as many as seven 
crimes.* 

Thus, it can be seen that the argu- 
ment for retribution in defense of the 
death penalty is not strongly supported 
in practice in the United States. In 


1From National Prisoner Statistics, Federal 
Bureau of Prisons, April 1952 release. 

2 Harry Elmer Barnes and Negley K. Teet- 
ers, New Horizons in Criminology (New York: 
Prentice-Hall, Inc., 1951), p. 353. 


fact, it seems to be of declining influ- 
ence not only in the United States but 
throughout western civilization.” How- 
ever, this does not necessarily mean 
that public opinion no longer wants to 
keep the death penalty in the criminal 
code. On the contrary, the public 
strongly supports its retention in some 
countries. For example, this is appar- 
ently true in both Great Britain and 
the United States, where all but six 
states still use it. 


Lynching and other considerations 


But do the facts support the conten- 
tion that if certain types of offenders 
are not executed, people will take the 
law into their own hands and lynchings 
will result? Although the experience of 
Colorado, where lynchings increased 
after the abolition of the death penalty 
and then decreased after it was re- 
stored, has been cited to substantiate 
this view, it is probable that the in- 
crease of lynchings there was a mere 
coincidence, and that the presence or 
absence of capital punishment had noth- 
ing to do with it. Certainly, none of 
the other states had a reign of lynch 
law after the death penalty was abol- 
ished,* and the number of lynchings 
actually decreased in Washington, Ore- 
gon, North Dakota, and Arizona after 
the death penalty was removed from 
their codes. Besides; in general, lynch- 
ings have been most frequent in the 
states which have continued to execute 
criminals.’ It appears, therefore, that 


3 Lee Emerson Deets, “Changes in Capital 
Punishment Policy Since 1939,” Journal of 
Criminal Law and Criminology, March-April 
1948, pp. 584-94. 

t Raymond T. Bye, Capital Punishment in 
the United States (Philadelphia: The Com- 
mittee on Philanthropic Labor of Philadelphia 
Yearly Meeting of Friends, 1919), p. 66. 

5 Edwin H. Sutherland, Principles of Crimi- 
nology (Philadelphia: J. B. Lippincott Co., 
1947), pp. 567, 568. 
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lynchings are correlated with factors 
other than the death penalty, and that, 
furthermore, since they now occur so 
seldom, they no longer constitute a 
serious problem. Thus, the possibility 
of lynchings need not be considered as 
an obstacle to the abolition of capital 
punishment. 

Finally, it should be obvious that the 
demand for retribution cannot be per- 
mitted to control the policy of the state 
in its treatment of criminals, for this 
would tend to encourage and strengthen 
the very motives that might destroy all 
collective action. Of course, the injury 
to the victim of the crime and the in- 
terests and desires of the public must 
be considered, but so must the causes of 
criminality and the rehabilitation of 
prisoners; and since the abolition of the 
death penalty does not mean that the 
offender escapes’all pain, any desire that 
the victim, or his friends and relatives, 
and the general public have for the suf- 
fering of the offender can be taken into 
consideration even if the criminal is not 
executed. 


THE ARGUMENT OF SOCIAL SOLIDARITY 


Another argument in favor of the 
death penalty is that an execution con- 
stitutes a spectacular exhibition of law 
and order which helps to unify society 
against crime and criminals. By pro- 
viding a symbol around which law-abid- 
ing citizens can rally, the infliction of 
the death penalty, it is claimed, gives 
them renewed strength and courage to 
carry on the fight against crime and to 
furnish greater support to law enforce- 
ment officials. 

Even if we grant, for the moment, 
that an execution does accomplish this, 
we may inquire whether there are not 
better methods of increasing social soli- 
darity. War also helps to unify a peo- 
ple, but there are few who will advocate 
plunging a nation into war to achieve 
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this purpose. Opponents of the death 
penalty may well ask, Wouldn’t it be 
better to increase social and economic 
opportunities for all persons so that 
greater loyalty and respect might be 
fostered for the established standards? 
Furthermore, it can be seriously ques- 
tioned whether executions unify society 
against crime and criminals. Execu- 
tions are closed to the public, and no 
special effort is made to give them pub- 
licity. Then, too, since there is an in- 
creasing impersonality in western civili- 
zation, particularly in the United States, 
even serious crimes often attract little 
attention, and directly affect or injure 
only a few people. Under such circum- 
stances, an execution can hardly be ex- 
pected to exert a major influence in 
modern society. 

And here another point may be raised. 
The humanitarian movement has made 
many conscious of the suffering of their 
fellow human beings and filled some 
with an earnest desire to reduce pain 
and suffering everywhere. Is it not pos- 
sible, therefore, that among those who 
are aware that a criminal has been sen- 
tenced to death, there will be a tendency 
to reduce rather than solidify opinion 
against the condemned prisoner? May 
this not ‘cause many, who would other- 
wise be strongly in favor of the crimi- 
nal’s punishment, to rush to his defense? 
Does an execution thus actually divide 
rather than unify the law-abiding mem- 
bers of society? 


THE ARGUMENT oF ECONOMY 


Some who favor the death penalty 
‘claim that'it is cheaper than the cost of 
maintaining a prisoner for life, or for a 
long period of time, at the taxpayers’ 
expense. Even though this can be 
shown to be true in some cases, the 
argument should be carefully examined. 
One may ask, for example, whether it 
is not more of an argument against the 
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poor management of our correctional 
institutions than against the abolition 
of the death penalty. Might it not 
be possible, at least in many cases, to 
modify our correctional policies in such 
a way that if a person were imprisoned 
instead of being executed, he could not 
only pay for his maintenance, but actu- 
ally contribute to the support of his de- 
pendents and, if necessary, make pay- 
ments to the victim of his crime or to 
the relatives of the victim? 
Furthermore, how far should this 
argument be pressed? If it is valid in 


the case of those who now may be con-` 


demned to die, may it not also be ap- 
plied to all prisoners—yes, even to all 
types of persons who are being main- 
tained at public expense in our federal 
and state institutions? At the close of 
1950 there were 167,173 in state and 
federal prisons and reformatories for 
adult offenders.° Thousands of these 
prisoners undoubtedly were not self- 
supporting, and therefore, on the basis 
of the economy argument, might have 
been selected for execution. Obviously, 
the possibility of such executions cannot 
be seriously considered. The humani- 
tarian feelings of our country would be 
outraged, and public opinion would 
shrink in revulsion from the procedure. 

Then, too, there is still another side 
of this argument that shotild be scruti- 
nized. Is it really cheaper in most cases 
to execute the prisoner than to imprison 
him? In the first place, it must be rec- 
ognized that although a prisoner may 
not be self-supporting, he can usually 
contribute something to his upkeep. 
And in the second place, it should not 
be assumed that the process in sending 
a man to his death is inexpensive. 
When the penalty may be death, the 
legal battle is often fierce and pro- 
longed as each side struggles for an ad- 


8 From National Prisoner Statistics, Federal 
Bureau of Prisons, November 1951 release. 


vantage. Much time and money may 
be spent in the selection of jurors ac- 
ceptable to both sides, in the employ- 
ment of experts and witnesses, and in 
the successive new trials and appeals 
that may ensue. Add to this the cost 
of constructing, maintaining, and staff- 
ing a suitable place of detention for 
those awaiting execution, and it can be 
seen that the cost of inflicting capital 
punishment may be very great—greater, 
in fact, than it may be to keep a person 
in prison “for the remainder of his 
natural life.” * 

Thus, an examination of the argument - 
of economy causes much of its effective- 
ness to vanish, and one is left with the 
conviction that it cannot be given a 
great deal of weight in the controversy 
over the death penalty. | 


Tur ‘ARGUMENT OF PROTECTION 


A fourth argument for the death pen- 
alty is that it protects society from dan- 
gerous criminals: This it accomplishes, 
according to those who reason in this 
way, by ensuring that they will never 
return to society to commit other crimes 
and to spread their undesirable heredi- 
tary traits. This is a complex argu- 
ment and requires careful analysis. 
However, at the very beginning, we 
must admit that a state has the right 
to take the life of a criminal who threat- 
ens its security from within, just as it 
has the right to send its soldiers to 
their death in battle in order to defeat 
those who threaten its security from 
without. But we must also point to 
various reasons which compel us to ask 
whether the state should exercise this 
right to execute prisoners. 

For example, it is clear that the pos- 
sibility of releasing dangerous prisoners 
into the community could be reduced 


T See Frank E. Hartung, “On Capital Punish- 
ment” (an unpublished mimeographed mono- 
graph, Wayne University, 1951), pp 33-36. 
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by improving the rehabilitative facili- 
ties of our correctional institutions and 
by strengthening our pardon and parole 
procedures. An execution, it is true, 
absolutely eliminates this possibility; 
but since it is to be prescribed as pun- 
ishment for a crime, one can hardly 
maintain that in a given case it should 
be used not so much because a certain 
offense has been committed but because 
we are too lenient and inefficient in the 
operation of our correctional systems. 
To do so would appear to place one in 
the position of arguing that all per- 
sons who have recidivistic tendencies, 
regardless of the crimes that they have 
, committed, should be executed. Such 
drastic action, of course, would not be 
tolerated by public opinion. Moreover, 
on the basis of our present knowledge, 
we cannot be sure that a person is in- 
corrigible. Many persons who might 
have been executed for their crimes, but 
instead have been imprisoned, not only 
have caused. little trouble while incar- 
cerated, but have become law-abiding 
citizens after their release. 

The late Warden Lawes, writing in 
opposition to the death penalty, stated: 


Murderers make the best prisoners. They 
are least troublesome to any warden, and 
often they accomplish a great deal behind 
bars. I know of none released during my 
wardenship at Sing Sing who reverted to 
crime. Furthermore, it is not true—at 
least in New York State—that a murderer 
whose death sentence is commuted to life 
imprisonment can easily obtain his free- 
dom. The average period of incarceration 
among those who receive the second com- 
mutation is about twenty years. Granted 
that other states are too lenient, that 
would be an argument for a better ad- 
ministration of justice, not for putting peo- 
ple to death. Furthermore, if some mur- 
derers (the accidental types, particularly) 
gain their freedom, after competent offi- 
cials are certain that they will never again 
menace the community, certainly that is 


far more sensible than keeping them þes 
hind bars.® 


The eugenic aspect 


Now let us look at the part of this 
argument which claims that capital pun- 
ishment exerts a eugenic influence. Un- 
questionably, many of the criminals who 
commit capital crimes have mental or 
physical defects; but, it should be 
added, so have many prisoners who have 
been convicted of crimes that are not 
capital. Besides, it is one thing to say 
this, but quite another to say that such 
defects are the cause of criminal activi- 
ties. Sometimes physical and mental 
defects do contribute to crime, but on 
the other hand, many persons who have 
them never come into conflict with the 
law at all. The fact is that crime is a 
very complex phenomenon, and is pro- 
duced in the individual by the interac- 
tion of many factors as he seeks ad- 
justment with his environment. Fur- 
ther complicating this situation is the 
fact that although heredity may cause 
a certain type of defect in one indi- 
vidual, environment may cause the same 
type of defect in another; and at the 
present time, science in many cases can- 
not determine which caused the defect. 

Moreover, since many persons who 
are apparently normal may carry reces- 
sive defective genes, and consequently 
may have defective children, it is clear 
that even if all persons who have heredi- 
tary physical and mental defects could 
be identified and were killed, the next 
generation would produce a whole new 
group of defective individuals. And 
here we are assuming that public opin- 
ion would sanction the killing of all 
such defective persons, regardless of 
whether they have been convicted of 
capital crimes or not—indeed, regard- 

8 Lewis E. Lawes, “Capital Punishment,” 


Encylopedia of Criminology (New York: 
Philosophical Library, 1949), p. 44. 
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less of whether they have been con- 
victed of any crime or not. This, it 
is clear, public opinion is not prepared 
to do. : 

However, if a program of eugenic 
executions were instituted, the over- 
whelming complexity of the problem 
would provoke a public demand for 
nothing less than a very carefully 
planned and administered series of ex- 
aminations based on the best knowledge 
that science can provide. And here one 
should not overlook the possibility of 
using sterilization as a substitute for 
execution in many cases, since steriliza- 
tion would be just as effective as death 
in preventing procreation. 


Our system does not protect 


But it is obvious that we are not con- 
demning prisoners to death on the basis 
of their hereditary traits. Our courts, 
of course, are neither designed nor 
equipped to do this. In fact, they are 
not condemning many prisoners of any 
kind to death. The available records 
indicate that in the United States we 
are executing only a small percentage 
of the persons who have committed 
capital crimes. For example, although 
it is estimated that in 1949 there were 
6,990 cases of murder and non-negligent 
manslaughter and 16,380 cases of rape 
in the United States,’ in that year we 
executed a total of only 119, of which 
107 were for murder and 10 for rape, 
and in the following year a total of only 
82, of which 68 were for murder and 
13 for rape.*° In view ofthis, we can 
hardly say that our system of criminal 
law is contributing in a significant way 
to the elimination of the “undesirable” 
or the “dangerous” from our society. 

Furthermore, the death penalty may 


8 Uniform Crime Reports, Annual Bulletin, 
1950, p. 74. 

10 From National Prisoner Statistics, Fed- 
eral Bureau of Prisons, April 1952 release. 


not be imposed equitably upon all of- 
fenders. The man of wealth, education, 
and position can secure able attorneys 
and use every legal device and techni- 
cality for delays and mitigation of pen- 
alties, while the poor, the illiterate, and 
the friendless can avail themselves of 
no such resources, and so suffer from 
greater exposure to the death penalty. 
Thus, factors other than those which 
make prisoners a threat to society may 
determine whether or not they are exe- 
cuted. 

There is always present, also, the pos- 
sibility that an innocent man may be 
sent to his death. Mistaken identifi- 
cation, perjured testimony, fallibility of 
the senses, lapses of memory, errors in 
judgment, undiscovered evidence, pub- 
lic clamor for a conviction, inordinate 
zeal on the part of investigators and 
prosecutors—all these and many other 
factors contribute to the miscarrage of 
justice. And yet the death penalty is 
irrevocable. How can a life once taken 
be returned? How can the relatives of 
an innocent man be recompensed? How 
can the public’s faith in justice be re- 
stored? Even though it can be shown 
that the execution of an innocent man 
rarely occurs, the very possibility, when 
measured by the humanitarian stand- 
ards of western civilization, compels us 
to consider it in an evaluation’ of our 
use of the death penalty. 


THE ARGUMENT OF DETERRENCE 


The most frequently advanced and 
widely accepted argument in favor of 


11 See, for example, Edwin M. Borchard, 
Convicting the Innocent (Garden City, N. Y.: 
Garden City Publishing Co., 1932); Raymond 
T. Bye, Capital Punishment in the United 
States (Philadelphia: The Committee on Phil- 
anthropic Labor of Philadelphia Yearly Meet- 
ing of Friends, 1919), pp. 74-93; Julia E 
Johnson (Ed.), Capital Punishment (Julia E. 
Johnson, Compiler, New York: H W. Wilson 
Company, 1939), pp. 38-44, 111-19. 
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the death penalty is that the threat of 
its infliction deters people from com- 
mitting capital offenses. In analyzing 
this argument, we must admit at the 
outset that human behavior can be in- 
fluenced through fear, and that since 
man tends to fear death, it is possible 
to use capital punishment as a deter- 
rent. We must admit, also, that many 
who have had contact with convicted 


criminals have testified that almost all: 


of them fear the death penalty. Virtu- 
ally every trial involving a capital of- 
fense becomes a desperate struggle to 
avoid this punishment, and petitioners 
continually urge governors to reprieve 
condemned prisoners. 

But the real question is whether indi- 
viduals think of the death penalty before 
they act, and whether they are thereby 
deterred from committing crimes. If 
for the moment we assume that the 
death penalty does this to some extent, 
we must also grant that certain human 
traits limit its effectiveness as a de- 
terrent. Man tends to be a creature 
of habit and emotion, and when he is 
handicapped by poverty, ignorance, and 
malnutrition, as criminals often are, 
he becomes notoriously shortsighted. 
Many violators of the law give little 
thought to the possibility of detection 
and apprehension, and often they do 
not even consider the penalty. As a 
matter of fact, it appears that most 
people do not regulate their lives in 
terms of the pleasure and pain that may 
result from their acts, and obviously, 
the mentally deranged, the mentally de- 
ficient, and those who commit crimes in 
the heat of passion are not in any sig- 
nificant way influenced by thoughts of 
the future. 

Human nature, moreover, is very 
complex. A criminal may fear punish- 
ment, but he may fear the anger and 
contempt of his companions or his 
family even more, and the fear of eco- 


nomic insecurity‘ or exclusion from the 
group whose respect he cherishes may 
drive him to commit the most daring 
crimes. Besides, fear is not the only 
emotion .that motivates man. Love, 
loyalty, ambition, greed, lust, anger, 
and resentment may steel him to face 
even death in the perpetration of crime, 
and impel him to devise the most in- 
genious methods to get what he wants 
and to avoid detection.?? 

However, if the death penalty were 
surely, quickly, uniformly, publicly, and 
painfully inflicted, it undoubtedly would 
prevent many capital offenses that are 
being committed by those who do con- 
sider the punishment that they may re- 
ceive for their crimes. But this is pre- 
cisely the point. Certainly, the way in 
which the death penalty is being ad- 
ministered in the United States is not 
fitted to produce this result. 


Factors hindering deterrence 


In the first place, in addition to the 
uncertainty of detection and apprehen- 
sion, long delays often occur in court 
procedures as each side, spurred on by 
the fact that a human life is at stake, 
furiously fights for victory. It is also 
true that when the penalty may be 
death, some juries are not inclined to 
convict, and some witnesses are not 
willing to testify. Furthermore, there 
has been a tendency to give the jury or 
the court, or both, the power to decide 
whether the prisoner should receive the 
death punishment or a lesser penalty. 
In fact, at present only one state—Ver- 
mont—makes the death penalty manda- 
tory by law, and then only in the case 
of first degree murder.2® Moreover, 
comparatively few criminals are exe- 


12 Robert G. Caldwell, Red Hannah (Phila- 
delphia: University of Pennsylvania Press, 
1947), p. 92. 

18 Until 1950 there were five states with a 
mandatory death penalty 
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cuted each year in the United States. 
The greatest number of executions for 
any one year in the United States dur- 
ing the period 1930 to 1950 inclusive 
was 199, in 1935, and the.smallest num- 
ber was only 82, in 1950.1 

Thus, it can be seen that today the 
infliction of the death penalty is not an 
important method of punishing crimi- 
nals in our country. Besides, as we 
have already pointed out, the executions 
that do take place are closed to the pub- 
lic, and the tendency has been to make 
them as swift and painless as possible.** 

And yet, if we know how to make the 
death penalty more effective as a deter- 
rent, why do we not take the necessary 
steps to do this? Indeed, if this is all 
that is needed, why do we not increase 
the number of capital offenses? The 
reasons are to be found in the com- 
plexity of our society, which makes 
quick action in the detection, appre- 
hension, and conviction of criminals im- 
possible, and in the fact that our so- 
ciety is less inclined than ever before to 
support a program of severe punish- 
ment. Our impersonal social relation- 
ships do not demand such a program. 
Our scientific attitude cannot sanction 
it. Our humanitarianism will not toler- 
ate it. In other words, as Professor 
Sellin has concluded: “The death pen- 
alty probably can never be made a de- 
terrent. Its very life seems to depend 
on its rarity and, therefore, on tts in- 
effectiveness as a deterrent.” 1° 

But do the facts substantiate the line 
of reasoning that has led us to the con- 


14 From National Prisoner Statistics, Fed- 
eral Bureau of Prisons, April 1952 release. 

15 Fred E. Haynes, Criminology (New 
York: McGraw-Hill Book Co, Inc, 1935), 
p. 216; Edwin H Sutherland, Principles of 
Criminology (Philadelphia: J. B. Lippincott 
Co, 1947), p. 561. 

16 Thorsten Sellin, “Common Sense and the 
Death Penalty,” The Prison Journal, Volume 
XII, No. 4 (October 1932), p 12. 


clusion that the death penalty as it is 
administered in the United States is not 
an effective deterrent? Although the 
results of the best statistical studies are 
not entirely conclusive, they do indi- 
cate that capital punishment in our 
country does not have any significant 
effect on the frequency of crimes pun- 
ishable with death. Similar studies con- 
ducted throughout western civilization 
point to the same conclusion regarding 
other countries.” Since the problem 
of deterrence will be given special treat- 
ment elsewhere in this issue of THE 
ANNALS, an analysis of these studies 
will not be presented here. 


CONCLUSION 


Punishment is an art which involves 
a balancing of reformation, deterrence, 
and retribution in terms of not only the 
court and the offender, but also the 
values of the society in which it takes 
place; and in the balancing of reforma- 
tion, deterrence, and retribution, first 
one and then another of these receives 
emphasis as the accompanying condi- 
tions change. It is clear, therefore, that 
a form of punishment which is suitable 
today may have been unsuitable in the 
past and may become unsuitable in the 
future. In the United States, with its 
humanitarianism, increasing imperson- 
ality in social relationships, and growing 
belief in the powers of science, the death 
penalty has become an unacceptable 
and ineffective method of punishment 
and has been largely replaced with im- 
prisonment, in which the emphasis is 
being put more and more upon a scien- 
tific program of rehabilitation. 

But more important than this, there 
is a growing recognition that it is the 
desire to find love, respect, and security 

17 Edwin H Sutherland, Principles of Crimi- 


nology (Philadelphia; J. B Lippincott Co., 
1947), pp. 563-66 ` 
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among relatives, friends, and business is the principal form of social control, 
associates, rather than the fear of legal and it will always exist, regardless of 
penalties, that keeps the majority of what methods are used in dealing with 
persons from violating the law. This criminals. : 
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The Deterrent Influence of the Death Penalty* 


By Kart F. SCHUESSLER 


HIS article analyzes certain sta- 
tistical material as it bears on the 
question of how much the death pen- 
alty deters people from committing 
murder. This material, consisting prin- 
' cipally of United States homicide and 
_ execution data for the period 1925—49, 
has been organized around six topics ex- 
pressed for the most part as questions: 
(1) the adequacy of United States sta- 
tistics for purposes of measuring the 
deterrent influence of the death pen- 
alty; (2) the deterrence viewpoint as 
an explanation of murder and punish- 
ment trends in this country during the 
last twenty-five years; (3) whether 
fewer murders occur in places where 
murder is punishable by death than in 
places where it is not; (4) whether dif- 
ferences in the use of the death penalty 
correspond to differences in the relative 
occurrence of murder; (5) the consist- 
ency between the deterrence viewpoint 
and differentials in the murder rate by 
sex, race, and other population classifi- 
cations; and (6) a general appraisal of 
the deterrent value of the death penalty. 
This analysis in a sense represents a 
continuation of similar work done in- 
termittently in this country during the 
last thirty-five years. These previous 
* This paper was aided immensely by Pro- 
fessor Thorsten Sellin who made available to 
the author his extensive Memorandum on 
Capital Punishment prepared in 1950 for the 


British Royal Commission on Capital Punish- 
ment. The author is also indebted to Pro- 


fessor Clifford Kirkpatrick who read this pa- . 


per critically but who is, of course, in no way 
responsible for its contents, and also to Mrs. 
Vada Gary who assisted with the statistical 
work, 

1See, for example, Raymond T. Bye, Capi- 
tal Punishment in the United States, Phila- 
delphia: Committee on Philanthropic Labor 


studies have uniformly concluded that 
the death penalty is inconsequential as 
a deterrent and that the relative fre- 
quency of murder in a given popula- 
tion is a function of the cultural condi- 
tions under which the group lives. De- 
ficiencies in United States data that 
handicapped earlier investigations of 
this kind have been remedied somewhat 
during the last twenty years, but many 
difficulties still face the analyst who 
wishes to generalize about murder and 
the death penalty. Before going to the 
data and their interpretation, the belief 
in the death penalty as a deterrent is 
briefly set forth. 


THE DETERRENCE VIEWPOINT 


In brief, people are believed to re- 
frain from crime because they fear pun- 
ishment. Since people fear death more 
than anything else, the death penalty is 
the most effective deterrent, so runs the 
argument. It is further alleged that the 
effectiveness of the death penalty as a 
deterrent depends both on its certain 
application and on knowledge of this 
fact in the population; hence, the argu- 
ment continues, regular use of the death 
penalty increases its deterrent value. It 
was largely on grounds of this sort that 
the death penalty was recently (1950) 
restored in New Zealand after a ten- 





of Philadelphia Yearly Meeting of Friends, 
1919; Edwin H. Sutherland, “Murder and the 
Death Penalty,” Journal of the American In- 
stitute of Criminal Law and Criminology, 
Vol. 15, 1925, pp. 522-29; Clifford Kirk- 
patrick, Capital Punishment, Philadelphia: 
Committee on Philanthropic Labor of Phila- - 
delphia Yearly Meeting of Friends, 1925; 
George B. Vold, “Can the Death Penalty Pre- 
vent Crime?” Prison Journal, October 1932, 
pp. 3-8. 


Tre DETERRENT INFLUENCE OF THE DEATH PENALTY 55 


year period of abolition, demonstrating 
that the deterrence line of reasoning 
still has considerable practical force. 

Involved in the deterrence argument 
is the assumption that men deliberately 
choose among rival courses of action in 
the light of foreseeable consequences, 
the criterion of choice being personal 
gratification. This psychological hedon- 
ism, needless to say, is not in accord 
with modern psychology and sociology, 
which see human behavior as largely un- 
planned and habitual, rather than calcu- 
lated and voluntary. The belief in the 
deterrent value of the death penalty is 
thus seen not as a scientific proposition, 
but rather as a social conviction widely 
used to justify and reinforce existing 
ways of treatment that perhaps rest 
mainly on feelings of vengeance. Con- 
sequently, this study does not consti- 
tute a test of a carefully drawn socio- 
logical hypothesis that intends to ex- 
plain differences in the prevalence of 
murder among human societies, but 
rather assembles factual evidence to 
test the validity of a popular belief. 
We now return to the topics posed in 
the introduction to this article. 


UNITED STATES HOMICIDE AND 
EXECUTION DATA 


The homicide statistics collected by 
the United States Census Bureau ? are 
ordinarily used as an index of murder, 
figures on murder being generally inac- 
cessible as well as fragmentary. The 
use of homicide statistics for purposes 
of estimating the deterrent influence of 
the death penalty has been criticized 
on the grounds that (a) they include 
justifiable and excusable homicides and 
(6) they do not distinguish among dif- 


2 Mortality Statistics, Bureau of the Census, 
United States Department of Commerce, 
Washington, D. C. Also, Special Reports, 
National Office of Vital Statistics, Public 
Health Service, Federal Security Agency, 
Washington, D. C. 


-fering degrees of murder. The reason- 


ing behind this criticism is that the pro- 
portion of nonfelonious homicide and 
the relative amount of different kinds of 
murder may vary in time and space in 
such a way as to make unreliable re- 
gional comparisons and time trends. 
Over against these reasonable objec- 
tions is the fact that the homicide rate 
closely corresponds, both geographically 
and temporally, to the murder figures 
given in Uniform Crime Reports, which 


exclude nonfelonious homicide, though- 


they include non-negligent manslaughter. 
Also, the homicide trate is closely cor- 
related, on both a geographic and a 
temporal basis, with murder conviction 
rates given in Judicial Criminal Sta- 
tistics, and with murder commitment 
rates based on information in Prisoners 
in State and Federal Prisons and Re- 
formatories.* 

This consistency among four inde- 
pendent indexes of murder is probably 
due to the fact that the relative occur- 
rence of different kinds ‘of murder is 
similar among states and fairly constant 
during the last twenty-five years. If 
this interpretation is correct, then the 
homicide rate is a reliable index of 
murder in general and first degree mur- 
der in particular, during approximately 
the last twenty-five years. 

National statistics on executions have 
been readily available in this country 
only since 1930, when they were re- 
ported in Mortality Statistics and also 
in Prisoners in State and Federal Pris- 
ons and Reformatories. From the stand- 
point of measuring the temporal rela- 
tion between execution and murder, 


these figures are of limited value be-  . 


8 Uniform Crime Reports, Federal Bureau 
of Investigation, United States Department of 
Justice, Washington, D. C. 

t Both publications issued by the Bureau of 


the Census. The results of this correlational ` 


anelysis are omitted because of lack of space, 
except to say that the correlation coefficients 
were uniformly high (r= 8). 
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cause they cover such a short period of 
time. The fact that executions-by-of- 
fense were not published for the period 
1931-36 adds to this difficulty, although 
for certain states it may be safely as- 
sumed that all-executions during that 
period were for murder. 

Some material on murder convictions 
and death sentences is available in Fed- 
eral Judicial Statistics. But for pur- 
poses of relating conviction and pun- 
ishment trends to concurrent trends in 
murder, this source is limited as fol- 
lows: (a) this series covers only a 
thirteen-year period, 1933-45; (b) the 
largest number of states reporting in 
any single year was thirty; (c) only 
eighteen states (including the District 
of Columbia) reported each year dur- 
ing the entire period; and (d) except 
for the first few years, the number 
of persons convicted of murder is not 
given, but rather the number of murder 
indictments resulting in conviction. 

In spite of the forenamed shortcom- 
ings in murder statistics for the period 
1925—49, they are probably more ade- 
quate than data hitherto employed as 
a check on the alleged deterrent influ- 
ence of the death penalty. In conse- 
quence, conclusions based on this study 
are less vulnerable to the objection that 
murder data are so unreliable as to make 
worthless generalizations about the death 
penalty as a deterrent. 


UNITED States HOMICIDE AND CAPITAL 
PUNISHMENT TRENDS 


The United States homicide rate 
moved steadily upward from 1900 until 
the middle of the thirties, dropped 
sharply during the next ten-year pe- 
riod, and then at the close of World 
War II started an upward swing. Al- 
though homicide statistics are not avail- 
able for 1950 and 1951, national police 
statistics indicate that the upward trend 
was checked in 1951; in any case, the 
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rate is still far below the high levels of 


the'late 1920’s and early thirties. 

State trends in the period 1925--49 
generally correspond to the national 
trend, although there are several excep- 
tions, important from the standpoint of 
an explanation of murder. (1) Ver- 
mont exhibited an almost constant rate 
during this peried. (2) By 1949, Vir- 
ginia, North Carolina, and South Caro- 
lina had returned to or exceeded the 
high level-of the depression years. (3) 
Michigan, Nevada, and Florida started 
their downward trend before 1930. (4) 
At least one state—Connecticut—con- 
tinued to climb until 1940. The homi- 
cide rate continued to exhibit large re- 
gional differences, the highest rates per- 
sisting in the South, the lowest in New 
England. 

Also, the homicide rate continued to 
display large differentials by sex, race, 
ecological area, and season, the effect of 
each classification being conditioned to 
a certain extent by its relation to the 
others. These differentials suggest at 
once that murder is a complex socio- 
logical event rather than a simple re- 
sponse controlled altogether by the de- 
terrent influence of the death penalty. 

Two somewhat contradictory capital 
punishment trends in the United States 
characterize the period 1925-49. 
the one hand, a trend to extend capital 
punishment, starting just after World 
War I, continued with the restoration 
of the death penalty in Kansas (1935) 
and South Dakota (1939). The move 
to re-establish capital punishment in 
Michigan in 1951 exemplifies the per- 
sistence of this trend. On the other 
hand, a tendency to make the death 
penalty permissive rather than manda- 
tory on conviction of first degree mur- 
der continued. By 1951 the death pen- 


2 


On `’ 


alty was mandatory in only one state, - 


in contrast with 1924 when it was man- 
datory in eight states. 
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The speculation has been advanced 
that nowadays a smaller proportion of 
persons sentenced to death for murder 
are executed than formerly, the tend- 
ency to administer clemency being in 
line with a general trend to moderate 
punishment. This was not botne out 
by an analysis of available judicial and 
penal statistics, although this evidence 
is very scanty. Of those sentenced to 
death for murder in the courts of 25 
states during the period 1933-39, 80 
per cent were executed; during the pe- 
riod 1940-45, 81 per cent were exe- 
cuted—practically no change. The idea 
of a downward trend in the use of the 
death penalty is also opposed, though 
indirectly, by ‘the fact that the decline 
in executions from 1930-39 to 1940-49 
was roughly proportional to the drop in 
homicides. The number of executions 
for murder dropped from 1,5077in the 
period 1930-39 to 1,063 in the follow- 
ing decade, a 29 per cent drop, while 
homicides dropped from 107,514 to 
78,443, a 27 per cent drop. 

By way of summary, capital punish- 
ment policy and practice in this coun- 
try was fairly stable in the period 1925— 
49; consequently, the movement of the 
homicide rate and differentials in the 
homicide rate by various population 
classifications cannot be attributed to 
changes in the use of the death pen- 
alty. This suggests once again that 
differences in the homicide rate corre- 
spond to differences in social structure 
and culture setting, and that murder 
and the death penalty are unrelated ex- 
cept in the circular sense that more 
murder involves more death penalties. 


COMPARISON oF DEATH PENALTY 
AND ABOLITION STATES 


A comparison of states that provide 
the death penalty for murder with those 
that do not shows the homicide rate to 
be two to three times as large in the 


TABLE 1—Homicmeé RATES per 100,000 
POPULATION IN DEATH PENALTY STATES 
AND ABOLITION STATES* FOR FIVE 
SELECTED YEARS 


Death 

Abolition Penalty 

‘ Year States States 
1928 4.2 88 
1933 37 10.5 
1938 2.2 7.6 
1943 24 5.5 
1949 2.2 6.0 


* These two groupings include all states ın 
the national registration area in any given 
year. All states were in the registration area 
after 1932. 


former states as in the latter (Table 1). 
Such a comparison is usually declared 
invalid because the two groupings are 
not uniform with respect to population 
composition, social structure, and cul- 
ture pattern. This criticism, though 
methodologically sound, affirms indi- 
rectly that the relative occurrence of 
murder is the result of a combination of 
social circumstances of which punish- 
ment is only one, possibly an immaterial 
one. 

To meet the foregoing objection, the 
usual practice is to compare the homi- 
cide rate in states that have abolished 
the death penalty with their neighbors 
where the death penalty is legal. This 
comparison is illustrated in Table 2, 
and it will be seen that Rhode Island, 
an abolition state since 1852, is very 
similar to Connecticut, where the death 
penalty has been retained. Maine also, 
though not shown in the table, has been 
abolition since 1887, and is quite simi- 
lar to the New England states which ' 
have the death penalty. The homicide 


' rate in Michigan, where the death pen- 


alty was abolished in 1847 (except for 
treason), closely resembles Indiana and 
Tlinois homicide rates, while Wisconsin, 
an abolition state for practically a hun- 
dred years, has a rate significantly be- 
low Michigan, indicating that the homi- 
cide rate is indifferent to the presence or 
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TABLE 2—AnnuaL ÅVERAGE HOMICIDE 
RATES IN FIFTEEN STATES SELECTED 
ACCORDING TO CONTIGUITY 











State 1931-35 | 1936-40 | 1941-46 
Rhode Island 1.8 1.5 1.0 
Connecticut 2.4 2.0 1.9 
Michigan © 5.0 3.6 3:4 
Indiana 6.2 4.3 3.2 
Wisconsin % 2.4 1.7 1.5 
Illinois 9.6 5.7 4.4 
Minnesota + 3.1 1.7 1.6 
Towa 2.6 1.7 1.3 
Kansas è 6.2 3.6 30 
Colorado 7.5 5.5 3.7 
Missouri 11.1 6.6 5.3 
Nebraska 3.7 1.7 1.8 
Oklahoma 11.0 7.2 5.6 
Arizona 12.6 10.3 6.5 
New Mexico 12.5 84 5.3 








e Abolition state. 
ë Abolition between 1931 and 1935. 


absence of capital punishment. Homi- 
cide rates in Minnesota, where the death 
penalty was abandoned in 1911, and in 
Iowa are very nearly alike with respect 
to both level and trend during the last 
twenty-five years. Similarly, homicide 
rates in Arizona and New Mexico, both 
death penalty states, have been prac- 
tically identical both in level and move- 
ment during the period 1930-50, al- 
though Arizona executed 27 and New 
Mexico but 4 in this period. 

Kansas and South Dakota are of spe- 
cial interest because they make possible 
a before-and-after comparison, though 
extremely limited in scope. Kansas 
abolished the death penalty in 1907 and 
re-established it in 1935. The annual 
average homicide rate in Kansas for the 
period 1931-35, as shown in Table 2, 
was considerably higher than the aver- 
age rate for the following five-year pe- 
riod, giving plausibility to the deter- 
rence argument. However, an identical 
trend characterized the states bordering 


on Kansas (Table 2), and these states 
had the death penalty throughout this 
period. The experience of Kansas, then, 
when viewed in context, merely empha- 
sizes that homicide trends are the re- 
sultant of social conditions rather than 
the resultant of changes in death pen- 
alty policy. 

This notion is borne out by a com- 
parison of homicide trends in South 
Dakota, an abolition state between 1915 
and 1939, and North Dakota, where the 
death penalty has not been in force 
since 1915, The annual average homi- 
cide rate in South Dakota dropped from 
1.8 for the period 1930-39 to 1.5 for 
the following ten-year period, while in 
North Dakota the rate dropped from 
1.8 to 1.1. If changes in the homicide 
rate were due solely to differences in 
capital punishment policy, then North 
Dakota’s greater proportional drop in 
homicides must have been due to the 
fact that the death penalty was not re- 
stored. 


EUROPEAN DATA 


Since the middle of the last century 
there has been a sustained though un- 
even movement among European coun- 


„tries to abolish capital punishment by 


legal annulment or by allowing it to 
fall into disuse. Certain European sta- 
tistics therefore bear on the question of 
whether the removal of the death pen- 
alty has a perceptible effect on the inci- 
dence of murder. Several examples * 
are cited primarily to illustrate the fact 
that the independence between the mur- 
der rate and the death penalty is not a 
peculiarity of American culture. 

Sweden formally abolished the death 
penalty in 1921; but the last execution 
occurred in 1910, this being the only 
one sinte 1900. During the preceding 
period, 1869--1900, there were 12 exe- 
cutions, roughly averaging 4 per decade. 

5 Taken from Thorsten Sellin’s Memorandum 
on Capital Punishment, London, 1951. 
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TABLE 3—AnnuaL AVERAGE HOMICIDE 
RATE PER 100,000 POPULATION oF 
SWEDEN FROM 1754 To 1942 


Homicide 

Period Rate 
1754-1763 83 
1775-1792 -66 
1793-1806 61 
1809-1830 1 0% 
1831-1845 1.47 
1846-1860 1.24 
1861-1877 - 1.12 
1878-1898 -90 
1899-1904 96 
1905-1913 .86 
1914-1916 72 
1920-1932 52 
1933-1938 46 
1939-1942 AT 


a Exclusive of 1814 and 1818. 


There is nothing in the Swedish homi- 
cide series (Table 3) to suggest that its 
movement has in any way been condi- 
tioned by the abandonment of the death 
penalty during the twentieth century. 
The death penalty in the Netherlands 
was not used after 1860 and was for- 
mally abolished in 1870. Although 
there was an upward trend (Table 4) 
in the murder and attempted murder 
conviction rate in the twenty-year pe- 
riod immediately following abolition, 
during this period the rate never at- 
tained the level of 1860-70 when the 
death penalty was still legally in force. 
The rate reached its lowest level in the 
1920’s when the death penalty was, of 
course, not in effect. Moreover, the 
decade immediately following abolition, 


TABLE 4—ANNUAL AVERAGE MURDER AND 
ATTEMPTED MURDER CONVICTION RATES 
PER MILLION INHABITANTS IN THE 
NETHERLANDS, 1850-1927 


Homicide 

Period Rate 
1850-1859 .96 
1860-1869 1.46 
1871-1880 83 
1881-1890 1.17 
1891-1900 1.41 
1901-1910 1.25 
1911-1920 1.32 


1921-1927 60 


1870-79, was the lowest but one in the 
approximately eight-decade period cov- 
ered by this series. 


CERTAINTY AS A DETERRENT 
INFLUENCE 


The point has often been made that 
it is not so much the legal existence of 
the death penalty that deters potential 
murderers, but rather the certainty of 
its being used. In fact, a common criti- 
cism of the death penalty is that juries 
do not convict readily if the punish- 
ment is death, thereby reducing the 
certainty of punishment, and, in conse- 
quence, its deterrent value. The prob- 
lem as to whether differences in the use 
of the death penalty are in some way 
related to variations in the homicide 
rate may be approached by correlating 
execution and homicide data distributed 
geographically or temporally. 

That the risk of execution is not uni- 
form among the states that have a death 
penalty for murder is demonstrated by 
the lack of consistency between homi- 
cide and execution rates. The correla- 
tion coefficient of a homicide rate based 
on the period 1937-49 and an execution 
rate for the same period was .48 for 
41 death penalty states. The question 
therefore arises as to whether the rela- 
tive occurrence of murder decreases 
regularly as the risk of execution in- 
creases, since, under deterrence theory, 
the value of the death penalty as a de- 
terrent is thought to depend on its cer- 
tain application. 

To test this idea, though somewhat 
crudely, the risk of execution, opera- 


8 Includes states that had a death penalty 
for murder during the period 1937-49, except 
South Dakota where the death penalty was 
restored in 1939 and Idaho where no exe- 
cutions occurred during this period. The 
product-moment correlation method was used 
throughout this analysis, not because it neces- 
sarily gave the best fit in all cases, but rather 
because its limitations and signification are 
well known. 
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tionally defined as the number of execu- 
tions-for-murder per 1,000 homicides for 
the period 1937-49, was statistically 
compared with the homicide rate in 41 
death penalty states. The correlation 
between these two indices was — .26, 
indicating a slight tendency for the 
homicide rate to diminish as the prob- 
ability of execution increases. Next, as 
a check on consistency in this trend, 
the ratio of the average execution rate 
to the average homicide rate was com- 
puted for four groupings of states ac- 
cording to size of the homicide rate, as 
shown in column 3 of Table 5. This 


TABLE 5—AVERAGE HOMICIDE AND EXE- 
CUTION RATES IN 41 STATES GROUPED 
ACCORDING TO SIZE OF 
HOMICIDE RATE 











Quartile by Homicide | Execution ER 

Homucide Rate Rate Rate HR 
R) (ER) 

Highest 154 32 21 

Upper middle 7.8 14 18 

Lower middle 4.2 .08 19 

Lowest 2.0 .05 25 


analysis shows that the homicide rate 
does not consistently fall as the risk of 
execution increases. 

To illustrate: the average homicide 
rate for the ten states having the high- 
est homicide rates is almost twice as 
` large as the average homicide rate for 
the states in the next quartile, but the 
risk of execution is slightly greater in 
the former group of states than in the 
latter group. This evidence, included 
primarily because of, its suggestiveness, 
must be classed as negative from the 
standpoint of deterrence theory, since 
(a) the homicide rate does not drop 
consistently as the certainty of the 
death penalty increases, and (b) the 
geographic correlation between the risk 
of execution and the homicide rate is 
not impressive, failing to reach the 5 
per cent significance level and statisti- 





cally accounting for only 7 per cent 
(r?) of the variability in the homicide 
rate. 

To investigate further how differences 
in the use of the death penalty affect 
the homicide rate, the relationship be- 
tween homicide and execution data as 
time series was measured within certain ` 
death penalty states. States which dis- 
played little variability in executions for 
murder from year to year were not 
included in this analysis; also, states 
not having execution-for-murder figures 
complete for the period 1930-49 were 
omitted. This left a total of eleven 
states. On the assumption, implicit in 
deterrence theory, that a large number 
of executions relative to the frequency 
of murder should be followed by a re- 
duction in the murder rate, a one-year 
time lag was established, with the exe- 
cution risk, defined as the number of 
executions-for-murder to 1,000 homi- 
cides per year, as the forerunner. 

The most general finding is that the 
homicide rate and the execution risk as 
time series move independent of one an- 
other. None of the correlation coeffi- 
cients reached .35, and the number of 
negative correlation coefficients, 4, was 
less than the number of positive coeffi- 
cients, 7, but not significantly so. This 
evidence, like that just preceding, fails 
to substantiate the belief that the deter- 
rent influence of the death penalty is 
enhanced by its frequent use, as changes 
in the homicide rate do not correspond 
in a systematic way to variations in the 
probability of its being used. 


DIrFERENTIAL HOMICIDE RATES AND 
THE DEATH PENALTY 


A final problem is whether the deter- 
rence viewpoint is consistent with cer- 
tain population ‘classifications. First, 
the death penalty is hardly ever used 
with women in the United States, but 
women, in contrast with men, seldom 
commit murder. Very likely the con- 
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ditions of life surrounding women in 
most human societies operate to develop 
and sustain lawful attitudes and habits. 
Lawfulness in the female population, 
specifically the fact that women gener- 
ally refrain from committing murder, is 
probably due to these positive socio- 
cultural influences rather than to fear 
of the death penalty. 

Second, the number of Negro mur- 
derers is relatively larger than the num- 
ber of white murderers; yet it is doubt- 
ful whether the death penalty is used 
less often with Negro murderers than 
with white murderers. Suggestive in this 
connection is the fact that white execu- 
tions for murder, 166, were 1.1 per cent 
of all white homicides, 15,494, in the 
period 1946-49, while Negro executions 
for murder, 265, constituted 1.5 per 
cent of all Negro homicides, 18,327, 
during the same period. The environ- 
mental factors influencing Negroes are 
analogous but opposite to those influ- 
encing women. The circumstances of 
life surrounding large numbers of Ne- 
groes in the United States generate vio- 
lence, assault, and murder,’ and this 
kind of behavior, to a certain extent 
socially expected and socially sanctioned 
among Negroes, is indifferent to the use 
of the death penalty. 

Finally, the homicide rate exhibits 
differentials by age, social class, ethnic 
background, community size, and sea- 
son, but in no instance can these differ- 
ences be ascribed to corresponding dif- 
ferences in the application of the death 
penalty. 


DISCUSSION AND CONCLUSION 


The results of the foregoing analysis 
are consistent with the results of previ- 
ous investigations of this kind. The 
findings of this study, then, sustain the 
conclusion that the death penalty has 
little if anything to do with the relative 


TGunnar Myrdal, The American Dilemma 
(New York, 1944), pp. 558-60. 


occurrence of murder. Studies of this 
sort have been criticized on the ground 
that they do not prove that the death 
penalty is completely without deterrent 
value. Although logically sound in a 
very strict sense, this objection is un- 
realistic, since there is no way at pres- 
ent of contrasting persona! and social 
situations so as to assure that all differ- 
ences in murder behavior are due solely 
to differences in the use of the death 
penalty. As usual, inferences have to 
be based on evidence collected under 
conditions that most nearly approximate 
the methodological ideal. Moreover, the 
inference drawn from statistical data 
that the death penalty is inconsequen- 
tial as a deterrent is borne out by case 
studies and expert opinion, material not 
surveyed in this paper but now briefly 
noted. 

The alleged deterrent influence of the 
death penalty is contradicted by the 
following recurrent case study data, ex- 
pressed as four rough generalizations: 
(1) In the events preceding murder, the 
murderer is usually preoccupied to the 
point that reflection over future conse- 
quences is virtually impossible. (2) 
.The fear of death is relative to the 
situation; consequently, the death pen- 
alty may appear on reflection to be 
a necessary though unfortunate sequel 
to murder. (3) Certain cultural cir- 
cumstances (underworld, marital, and” 
others) often make murder imperative, 
thereby nullifying the supposed deter- 
rent effect of the death penalty. (4) 
The relation between murderer and 
victim is usually primary, hence, one 
that is likely to be suffused with emo- 
tionality. This emotionality, probably 
heightened during a crisis, doubtless in- 
terferes with the objective assessment 
of future consequences. The indiffer- 
ence of the murderer to the death pen- 
alty is well illustrated by the follow- 
ing conversation between Lawes and a 
prisoner. 
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Before Morris Wasser’s execution, when 
I told him that the governor had refused 
him a last-minute respite, he said bitterly: 
“All right, Warden. It doesn’t make much 
difference what I say now about this here 
system of burning a guy, but I want to set 
you straight on something ” 

“What’s that?” I asked. i 

“Well, this electrocution business is the 
bunk. It don’t do no good, I tell you, and 
I know, because I never thought of the 
chair when I plugged that old guy. And 
Td probably do it again if he had me on 
the wrong end of a rod.” 

“You mean,” I said, “that you don’t feel 
you’ve done wrong in taking another man’s 
life?” : 

“No, Warden, it ain’t that,” he said im- 
patiently. “I mean that you just don’t 
think of the hot seat when you plug a guy. 
Somethin’ inside you just makes you kill, 
‘cause you know if you don’t shut him up 
it’s curtains for you.” / 

“I see. Then you never even thought of 
what would happen to you at the time.” 

‘Hell, no! And lots of other guys in 
here, Harry and Brick and Luke, all says 
the same thing. I tell you the hot seat 
will never stop a guy from pullin’ a trig- 


ger.’ That was Wasser’s theory, and I’ve 
heard it echoed many times since.® 


To summarize: statistical findings and 
case studies converge to disprove the 
claim that the death penalty has any 
special deterrent value. The belief in 
the death penalty as a deterrent is 
repudiated by statistical studies, since 
they consistently demonstrate that dif- 
ferences in homicide rates are in no way 
correlated with differences in the use of 
the death penalty. Case studies con- 
sistently reveal that the murderer sel- 
dom considers the possible consequences 
of his action, and, if he does, he evi- 
dently is not deterred by the death pen- 
alty. The fact that men continue to 
argue in favor of the death penalty on 
deterrence grounds may only demon- 
strate man’s ability to confuse tradi- 
tion with proof, and his related ability 
to justify his established way of be- 
having. 

8 Lewis E. Lawes, Meet the Murderer! (New 
York, 1940), pp. 178-79. 
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The Alternatives to the Death Penalty 


By ARTHUR Lewis Woop 


N a study of the death sentence some 
space should legitimately be given to 
a discussion of its alternatives. At the 
outset, it is necessary to say that little 
is actually known on what happens to 
capital offenders who do not pay the 
final penalty. What kind of prisoners 
do they make? How frequently are 
_ they paroled? What is their behavior 
while on parole; after parole? What is 
their after-parole conduct? How fre- 
quently do they commit further capital 
offenses? Can “science” rehabilitate 
them? We lack conclusive evidence on 
most of these questions. It would be 
far easier to design research projects 
for their answer than to summarize and 
analyze the inconclusive facts at hand. 
There appears to be some merit, how- 
ever, in bringing together the knowl- 
edge we have of these alternatives and 
in assessing their relevance to the prac- 
tical considerations of the administra- 
tion of justice. The presentation here 
does not argue for an alternative to the 
death penalty. The facts can be stated 
and their relative significance can be 
assessed, but in final analysis the ques- 
tion, Should an alternative to the death 
penalty be used? is answered by indi- 
vidual morals and social values. On 
the other hand, we can indicate roughly 
to what extent alternatives are used, 
and the possible meaning that these 
facts have for social action. 


SOCIETY AND PUNISHMENT 


It is quite obvious that the forms of 
punishment for particular crimes in a 
society are related to the social condi- 
tions and institutions of that society.? 


1 The most authoritative treatise on this sub- 
ject is Georg Rusche and Otto Kirchheimer, 


For instance, where political or other 
ideologies are strongly held, flagrant 
acts against the dominant interests tend 
to call for the most severe penalties; 
death may become, from the social and 
social-psychological point of view, the 
only choice in terms of the politico-so- 
cial ingredients of the situation. Even 
persons who otherwise espouse humani- 
tarian ideals will support the death pen- 
alty when survival of the political com- 
munity or beliefs is at stake. There 
are many historic and social conditions, 
which range from the well-institution- 
alized procedures which pronounce the 
death penalty to the conditions of mob 
violence where death or its equivalent 
by eradication from the community is 
the only possible choice. 

On the other hand, in the case of 
murder, which is considered a capital 
offense in the penal codes of many of 
our states, the death penalty is not the 
only possible course from the point of 
view of the sociology of the situation. 
The fact that the pros and cons of capi- 
tal punishment have been argued in 
public by the political and intellectual 
leaders of the nation for over a century 
is perhaps the best evidence for this 
statement. Alternatives to the death 
penalty are possible in the social cli- 
mate of most of the Western world. 


Lraorep Use or DEATH PENALTY 


Whether one be strongly for or against 
the death penalty, or whether one wishes 
to evaluate critically the effectiveness of 
its use as an instrument of justice in 
American penal procedure, it is con- 
spicuous by its infrequent use as a form 


Punishment and the Social Structure, New. 
York: Columbia University Press, 1939. 
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of punishment. Granted that it be- 
comes an important issue for those who 
under all circumstances deny the state 
the right to take a life, capital punish- 
ment plays an infinitesimally small role 
in criminal procedure. On frequent oc- 
casions it appears to be a penalty of 
last resort for those few who do not 
escape this judgment through the many 
avenues that both the law and those 
who administer the law provide. 

There are undoubtedly well over 8,000 
criminal homicides each year in this 
country. Not more than a fourth this 
number are ever convicted as originally 
charged, and only approximately 150 
executions take place each year in the 


United States. Many states having, 


capital punishment go for years without 
an execution; most of the executions 
are concentrated in a few states—New 
York, California, Pennsylvania, and the 
southern states. 

In relation to the extent and the total 
cost of crime in this country, the use of 
the death penalty is certainly of minor 
importance. Though some believe that 
capital punishment must remain on the 
statute books for its deterrent effect 
(although its efficacy is seriously ques- 
tioned—dealt with extensively elsewhere 
in this volume), such effect is all but 
negated by the infrequency of its use. 
In actuality, life imprisonment and 
long-term sentences are used as punish- 
ment for all but a few of the “hard- 
ened” and most serious offenders. Exe- 
cution is practically never exacted ex- 
cept in cases of first degree murder. 

Perhaps the most striking evidence of 
the limited use of the death penalty in 
the United States was shown in a study 
of criminal statistics made by Alfred 
Harries.” Taking those prisoners con- 
victed of first degree murder, he tabu- 
lated the type of “release” from prison 

2“How Long Is a Life Sentence for Mur- 


‘der?” Proceedings of the American Prison 
Association, 1939, pp. 513-24. 


during a twelve-year period, 1926-38, 
in five states which had capital punish- 
ment.? Forty per cent were executed; 
18 per cent died in prison; 38 per cent 
were pardoned, released on parole, or 
had their sentence commuted; and 4 
per cent received a court order release, 
were transferred, or escaped.* 


SOCIAL SIGNIFICANCE oF DEATH 
PENALTY AND ALTERNATIVES 


Of what significance are these social 
facts? Extremists on one side would 
have it that this is a sign of our weak- 
ened, decadent society. Another view, 
that which probably appeals to ‘a 
larger number of American intellectu- 
als, is that the social fiber of American 
society is strong enough to afford a 
more humane treatment of its criminal 
element. Whatever the truth of this 
argument, we resort to long years of im- 
prisonment for over half of our murder- 
ers. Possibly the long years of incar- 
ceration are not particularly humane, 
and surely they are not desired by those 
incarcerated. Our “weakness,” if rela- 
tive weakness it is, may lie more in the 
public indifference to ineffective agen- 
cies of law enforcement than in the 
punishment of our worst offenders. 

Another “weakness,” though one of a 
different order—one concerning instru- 
mental policy rather than integration of 
the society—is the extent to which the 
processes of legal procedure allow po- 
tentially serious criminal offenders to 
go undetected until they perpetrate 


3 Connecticut, New Jersey, California, Mas- 
sachusetts, and Pennsylvania. 

4These percentages are recomputed from 
the published data to exclude Michigan and 
Kansas, which were without capital punish- 
ment at that time. If the latter two are in- 
cluded, the proportion executed among the 
seven states is, of course, decreased, as fol- 
lows: 29 per cent were executed; 20 per cent 
died in prison; and 41 per cent were pardoned, 
released on parole, or commuted. 
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more heinous offenses against persons 
and the community. 

Traditional criminal procedure is 
largely designed to govern the state’s 
action after the crime has been com- 
mitted, and for the purpose of revenge 
or deterrence. In the broadest sense of 
the “alternatives to the death penalty,” 
a constructive approach would give con- 
siderable attention to the identification 
of potential murderers and other seri- 
ous offenders with a view to treatment 
and/or long-time incarceration prior to 
their final commission of more serious 
acts. One authority who bases his 
comments on the detailed case histories 
of many murderers, Doctor Joseph Cat- 
ton, believes that 40 per cent of our 
homicides could be predicted and pre- 
vented by proper treatment when the 
offender first comes into contact with 
the law.’ 

It is undoubtedly true that many 
psychotic and psychopathic persons, 
those who commit crimes of physical 
assault, and those who prey upon so- 
ciety armed with deadly weapons, are 
among tomorrow’s murderers. Whether 
detection and treatment of these indi- 
viduals would decrease the murder rate 
by 40 per cent is not known; but cer- 
tainly the application of modern psychi- 
atry and other means of diagnosis to 
such cases could diminish the “errors” 
in criminal justice which are now being 
made. 

By comparison with the infrequently 
used death penalty, what is more com- 
monly done with our most serious of- 
fenders is an important consideration. 
Rather than a deterrent to murder, the 
death penalty, as demonstrated in the 
records of criminal prosecution, has 
everywhere proved to be a hindrance 
to the administration of efficient jus- 
tice. Court officials hesitate to partici- 
pate in the procedure of finding a man 


5 Behind the Scenes of Murder, New. York: 
W W. Norton & Co., Inc., 1940. 


guilty when the death penalty is man- 


- datory. Substitutes for the death pen- 


alty tend to free court personnel from 
such considerations, and therefore al- 
low the determination of guilt or in- 
nocence to be more readily decided on 
the evidence in the case. For such rea- 
sons, the alternatives to capital punish- 
ment become an important aspect of the 
administration of justice. 


SUBSTITUTES FOR THE DEATH PENALTY 


Alternatives to the death penalty are 
well-established procedures in many of 
the states. Capital punishment is com- 
pletely abolished in six of them, and a 
sentence of life imprisonment is given.* 
In Washington the jury may decide, be- 
tween death or life imprisonment, and 
in several states the jury may recom- 
mend the punishment, or death is not 
a mandatory sentence. A death sen- 
tence may be cqmmuted to life impris- 
onment in virtually all states, and in 
some at least (including Idaho, Mi- 
nois, Louisiana, New York, Oklahoma, 
and Texas), it can be directly com- 
muted to less than life.” A life sen- 
tence usually can be recommuted to less 
than life. 

Again from a legal standpoint, those 
serving life sentences which were com- 
muted from death are eligible for parole 
in a majority of the states. In some 
states, however, this is specifically not 
possible, as in Colorado, Iowa, Louisi- 
ana, New Mexico, New York, and Ohio, 
unless the life sentence is recommuted ` 
to a term of years. In California a 


6 Maine, Michigan, Minnesota, North Da- 
kota, Rhode Island, and Wisconsin. 

7 Information on the commutation of death 
sentences and the subsequent parole of the 
offenders was obtained through a question- 
naire sent to the attorneys general of the 
states. The author wishes to thank members 
of these offices and those of the offices of 
pardons and paroles who helped in this sur- 
vey. Replies were received from thirty-five 
states. 
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distinction is made between commuted 
death sentences which allow parole and 
those under which the man is not 
eligible for parole. Where parole of 
lifers is possible, the minimum time 
which must be served (minimum sen- 
tence less good time) varies among the 
states from seven to about fifteen years. 

In Michigan, Minnesota, Rhode 
Island, and Wisconsin, where the death 
penalty has been abolished, those serv- 
ing life sentences may be paroled. 
Maine and North Dakota do not allow 
the parole of these prisoners, although 
the sentence presumably could be com- 
muted to a term of years. 


ADMINISTRATIVE ARRANGEMENT 


The administration of these various 
procedures dealing with capital offend- 
ers and lifers has historically had its 
authority lodged with the highest office 
of the state. The governor retains the 
pardon power in most jurisdictions, and 
it is usual for the power of commuta- 
tion to be formally held by this official. 

Not infrequently the commutation of 
sentences or the parole of serious offend- 
ers such as murderers requires special 
procedures for approval not used for 
other offenders. In one extreme ex- 
ample of this from a southern state, the 
law provides that any person serving a 
life sentence may not be paroled un- 
less the sentence is further commuted 
on recommendation from the warden of 
the state penitentiary and approved by 
the lieutenant governor, the attorney 
general, and the trial judge, or any two 
of them, and -then approved by the 
governor. An example is found in Min- 
nesota (without the death penalty) 
where the parole board must obtain the 
written permission of the members of 
the pardon board if they wish to parole 
a man convicted of first or second de- 
gree murder. 

As pardon and parole boards are re- 
moved from direct political influence 


and made permanent professional agen- 
cies, there appears to be a trend toward 
placing in these boards some authority 
which was formerly exclusively a mat- 
ter of executive clemency. The most 
frequent indication of this trend is seen 
in the extent to which actual decision 
in these clemency matters is made by 
such nonpolitical boards, while only 
nominal authority is exercised by the 
executive. Where lifers have been made 
under the law automatically eligible for 
parole, however, parole is granted such 
persons without the necessity of execu- 
tive clemency. 

The trend referred to above is more 
explicit in matters of commutation 
and where legislative enactments have 
changed the legal procedures. For in- 
stance, a Georgia act of 1942 removed 
the clemency power (including the 
power to commute sentences) from the 
office of the governor and placed it in 
the board of pardons and parole. Dur- 
ing 1951 an act went into effect in the 
state of Washington which made it pos- 
sible for the Board of Prison Terms and 
Paroles to parole those serving life sen- 
tences, thus making commutation of 
the sentence by the governor unneces- 
sary for paroling such prisoners. And 
in Michigan (a state without capital 
punishment) the “lifer law” which per- 
mits the parole of all those sentenced to 
life terms, except prisoners convicted of 
first degree murder, has been in opera- 
tion since 1942. 


PUBLIC ATTITUDES TOWARD LIFERS 


Casual observation would indicate that 
the public is generally apathetic to what 
happens to the average person receiving 
a death sentence who is pardoned or 
whose sentence is commuted to life. 
These events take place without more 
than incidental mention in the press. 
In fact, the parole of such persons, as 
with all parolees, is not reported to the 
press in many states, as a result of the 
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policy of protecting the subject from 
unnecessary public attention. se 

Exceptions to this lack of interest 
now and then come from those who are 
particularly insistent on the necessity 
for rigorous crime prevention measures 
and who sometimes focus their atten- 
tion on the extent to which dangerous 
criminals are being released from our 
prisons. Persons in high authority, and 
journalists who are uninformed about 
the total picture, have presented the 
public with misleading information in 
these matters. Contrasted with this, 
an occasional Horatio Alger account ap- 
pears which tells the true story of how 
a released murderer makes good.® 

Detailed case histories of lifers whose 
sentences have been commuted from 
death are not available. Neverthe- 
less, the evidence clearly indicates that 
neither of the extremes presented above 
accurately portrays what is happening 
through commutation of death sentences 
and the parole of lifers. Lifers are no- 
where being indiscriminately released; 
and many lifers would certainly not 
become successful parolees. Generally 
speaking, procedures dealing with these 
offenders are still matters of executive 
clemency, and the facts show that these 
powers are infrequently exercised and 
then only in particularly meritorious 
cases. 

The study by Alfred Harries to which 
reference has already been made did 
show that in five states having capital 
punishment, only 40 per cent of those 
convicted of first degree murder were 
actually executed. In only two of the 
states included, however, was a death 
sentence ` mandatory; therefore these 
data include many cases (probably a 
majority, although this fact is not avail- 
able) where the original sentence was 
life imprisonment and not death. The 

8 See Alfred Harries, of. cit. ` 

8 “Portrait of an Ex-lifer,’ American Mer- 
cury, VoL 69, No. 312 (Dec. 1949), pp. 727-36. 
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40 per cent does not reflect leniency on 
the part of pardon, commutation, and 
parole authorities as much as “leniency” 
(if it may be called such) on the part 
of prosecutors, juries, and judges, who 
probably more closely respond to the 
pressure of public opinion. 


Waat Happens To THE LIFER? 


The survey conducted by the writer 
reveals to some extent what is happen- 
ing to those who originally received a 
sentence of death. In replies from 28 
states out of the 42 in which the death 
sentence is a legal possibility, the fol- 
lowing results appeared.*° During the 
ten years 1942-51, among all those who 
had previously and currently received 
an original sentence of death, only 5 
persons were pardoned; 198 had the 
original sentence commuted to life im- 
prisonment; only 3 were commuted to 
less than life imprisonment; 1 and 63 
were paroled. 

The above figures indicate roughly 
the relative frequency with which vari- 
ous procedures are used for the type of 
offender originally given a sentence of 
death. Pardon, which is almost com- 
pletely a matter of executive action, is 
practically never used. If we recall that 
there are over 100 executions in the 
country each year, or from 1,000 to 
1,500 in each ten-year period, we have 
some estimate of the infrequency with 
which such persons receive any form 
of special consideration. Although this 
comparison with the number of execu- 

10 These data are based on replies from the 
attorneys general and other officials in the fol- 
lowing states: Alabama, Arizona, California, 
Colorado, Florida, Georgia, Idaho, Illinois, 
Indiana, Iowa, Kentucky, Massachusetts, Mis- 
sissippi, Nebraska, Nevada, New Hampshire, 
New Mexico, New York, Ohio, Oklahoma, 
Pennsylvania, South Dakota, Texas, Utah, 
Vermont, Washington, West Virginia, and 
Wyoming. For five of these states, the fig- 
ures were estimates. 


11 Two of -these 3 commuted to less than 
life were commuted to 99 years. 
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tions is not directly comparable, as it 
includes all 42 states in which capital 
punishment is possible, our figures do 
include the larger states of California, 
New York, and Pennsylvania, as well as 
most of the southern states in which 
clemency appears to be more often used 
because of the more numerous death 
sentences. 

It is evident that the great majority 
of cases in which the death sentence is 
not carried out first receive considera- 
tion through executive clemency—com- 
mutation to life imprisonment. This 
procedure’ is conservative, while at the 
same time permitting ample opportunity 
for review of the case prior to fur- 
ther action. The study by Alfred Har- 
ries showed that the time served by 
the average lifer convicted of first de- 
gree murder was approximately thirteen 
years prior to release from prison, and 
of course many such prisoners serve a 
longer sentence. Sixty-three cases in our 
survey, or less than one-third the num- 
ber whose sentences were commuted 
from death, were granted parole. The 
larger proportion of the remaining two- 
thirds undoubtedly die in prison before 
additional consideration, while some 
cases are granted further executive 
clemency or change in sentence by the 
original court of jurisdiction. 

To summarize the available informa- 
tion, a large proportion of those sen- 
tenced to death are executed. Where 
natural death does not occur in prison, 
more than twenty persons have their 
death sentences commuted to life im- 
prisonment each year, and about a third 
of these cases are paroled. What is 
the rationale of “leniency” for men sen- 
tenced to die? To what extent do these 
cases receive adequate study prior to 
parole, and how successful are these 
parolees? Is there a trend toward pa- 
roling a larger number of such cases? 
. These and other questions cannot be 
given definitive answers, but there is 


sufficient evidence to outline some gen- 
eral considerations. 


IMPRISONMENT AND TREATMENT OF 
SERIOUS OFFENDERS 


There is some evidence that the trend 
is in the direction of using imprison- 
ment as a substitute for death. Whether 
or not in the final analysis this is more 
desirable, is a matter of opinion. But 
wherever alternatives to death are used, 
it is of some merit to evaluate the mean- 
ing of these procedures. 

The substitute procedures for capital 
punishment are pre-eminently congruous 
with the logic of modern penology. Here 
it is assumed that each individual crimi- 
nal case is in some fashion unique and 
must be dealt with in terms of these 
individual factors. . With respect to our 
concern here, the essential elements of 
this penology are the insistence that 
treatment or segregation rather than 
punishment for its own sake serves to 
protect society most adequately, and 
that the form of treatment must be de- 
signed to fit the individual case rather 
than predetermined and prejudged by 
rigid legislative acts which are intended 
for all those committing particular 
crimes. 

Although the proportion of cases eli- 
gible for probation or short sentences 
among our most serious offenders is no 
doubt considerably limited, the logic of 
dealing with serious offenders in terms 
of their individual characteristics is the 
same. It is equally unreasonable to 
suppose that all those who commit cer- 
tain offenses require forty years, life, or 
even death, as it is to assume that all 
those who pick pockets must be im- 
prisoned one year. Not so much the 
social scientist, but the law itself and 
those who have administered it have 
been forced to grant that there are in- 
dividual differences among serious of- 
fenders. This is evidenced by the laws 
which have voided the mandatory death 


ri 
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penalty, and by the commutation of 
sentences and the parole of lifers dis- 
cussed above. 

No investigation has been made of 
the parolability of prisoners serving life 
terms, to say nothing of the lack of in- 
formation on the potentialities for re- 
habilitation of those who were executed. 
It is known by anyone familiar with 
prison administration that most- institu- 
tions have one or more lifers assigned to 
some of the most trusted duties. Many 
times the observation has been made 
that lifers are among the best-behaved 
prisoners. Although these observations 
certainly have a basis in fact, they say 
nothing concerning the extent to which 
lifers as a group possess these char- 
acteristics, and,* realistically speaking, 
they say little about the actual parol- 
ability of such persons. Since these 
comments are usually made with refer- 
ence to prisoners who have already 
served many years in prison, it seems 
likely that these characteristics may 
often be the result of the subduing effect 
which comes from such imprisonment. 
Although some of these prisoners may 
be capable of adjusting as law-abiding 
citizens to certain community situa- 
tions, it certainly cannot be said that 
resignation to the confining authori- 
tarian prison environment is necessarily 
an indication of parolability. 


PAROLE OF LIreERS IN MICHIGAN 


The two states of Michigan and 
Washington have adopted procedures 
for experimenting rather systematically 
with the release of long-term offenders. 
It appears to the writer that they con- 
stitute steps in the direction of deal- 
ing with the more serious offender on 
an individual and professional basis 
which may foreshadow a trend toward 
this type of procedure in other states. 

Several states allow the parole of 
lifers without the necessity of executive 
clemency. The new legislation adopted 


by Michigan in 1942 was not, therefore, 
entirely new. Since Michigan is a 
state without the death penalty, this 
experiment is not, strictly speaking, an’ 
alternative to the death penalty for this 
state, and the legislation excluded those 
convicted of first degree murder. At 
the same time, the Michigan legislation 
represents a trend in the direction of 
individualizing the treatment of the 
more serious offenders. With a fourth- 
offender law, a large number of prison- 
ers serving life terms had accumulated 
in the state’s prisons. It seemed appar- 
ent to many that some of these prison- 
ers, having been incarcerated for a long 
time, were as eligible for parole as short- 
term offenders, and their further impris- 
onment was not serving the state any 
useful purpose. The Michigan “lifer 
law” made it possible to parole these 
prisoners after serving a minimum of 
ten calendar years, with the approval of 
the sentencing judge (if still alive), and 
a public hearing held by the parole 
board with the attorney general’s office 
representing the people. 

The experience gained from the op- 
eration of this law supplies us with 
some information pertinent to our topic 
of discussion‘? During the operation 
of the lifer law, the ten years from 1942 
through 1951, 138 persons were paroled 
after serving an average time of seven- 
teen years. In addition, 32 were dis- 
charged by court order, 25 died in 
prison, and 2 escaped. As a result of 
the operation of the lifer law, the num- 
ber of annual discharges by court order 
is now on the decrease. With the new 
commitments to prison and the return 
of violators and escaped prisoners, the 
operation of the law reduced the “lifer 

13 Information on the Michigan lifer law 
was graciously supplied by Roy H. Nelson, 
Parole Board member and for five years the 
parole eligibility examiner handling lifer cases 
for the Parole Board; and Ayres R Raymond, 


supervisor of research and statistics, Michigan 
Department of Corrections. 
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law prison population” by 78 (from 
325 to 247) during the ten-year period. 


Parole procedure 


High standards of administration of 
the Michigan lifer law have been main- 
tained.’ Each prisoner eligible for pa- 
role has his case reviewed each year. 
After an interview with a parole ex- 
aminer, a detailed analysis of those 
cases considered by the board good pa- 
role risks is forwarded to the sentenc- 
ing judge and prosecutor of the original 
court of jurisdiction and the attorney 
general. Meanwhile, a pre-parole in- 
vestigation is made by the board. If 
no objections have been raised, a public 
hearing is held and parolability is de- 
termined. It is reported to the writer 
that only three or four judges have ever 
objected to the parole of a case recom- 
mended by the board. Most judges 
admit that they have only the vaguest 
recollection of the case after the lapse 
of years, and they are willing to accept 
the recommendation of the board. 

Now that the best parole risks have 
been discharged, it is reported that the 
policy of the board will be to maintain 
the conservative standards. This means 
that in the future it is expected that a 
larger proportion of parole discharges 
will be cases which have recently be- 
come eligible by meeting the ten-year 
minimum requirement; and it is prob- 
able that fewer paroles will be granted 
each year. 

There has been no substantial criti- 
cism of the actions of the board in the 
administration of the law. Adverse 
news articles and editorials have not 
been evident in the state. The board 
has successfully resisted private pres- 
sures for the parole of individual cases. 


Experience with parolees 


It has been reported to the writer that 
without exception, the parole officers of 
the state have found the lifer much 


posal. 


easier to supervise and handle than the 
ordinary parolee. Of course this is in 
large part the result of careful screen- 
ing practiced by the board, but also it 
probably reflects the subduing effect of 
long-time incarceration and the aging of 
the prisoners. In any case, the experi- 
ence demonstrates that there is con- 
siderable individual variation in parol- 
ability among men who are serving life 
under statutory and court-imposed sen- 
tence. 

Of the 138 lifers paroled, 8 have been 
returned for parole violation—6 received 
new sentences and 2 incurred technical 
violations; 5 died on parole; 5 were de- 
ported; 1 was discharged on a retrial; 
and 72 have been discharged from pa- 
role. In one case a new sentence was 
received after parole discharge. The re- 
maining 46 are still on parole (as of 
July 1952). 

Although a prisoner serving a sen- 
tence for first degree murder in Michi- 
gan is not eligible under the lifer law, 
this state’s experience with these cases 
is specifically relevant to an evaluation 
of the alternatives to the death penalty. 
Some members of the Michigan Parole 
Board feel that their experience with 
the lifer law warrants the experimenta- 
tion with similar legislation for first de- 
gree homicide cases after serving twenty 
years in prison. A bill providing for 
this procedure has been introduced in 
the legislature, although for the present 
the advocates of capital punishment 
have successfully staved off such a pro- 
Nevertheless, since recent gov- 
ernors have been more willing to com- 
mute the sentences of these prisoners 
(who otherwise would not be eligible for 
parole), 49 were paroled during the ten- 
year period ending with 1951. In ad- 
dition, 98 were discharged by court 
order and 67 died in prison. 

With 2 cases commuted and dis- 
charged and 1 case pardoned, a total of 
217 separations of first degree murder 
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cases occurred during the ten years. 
This enabled the first degree murder 
prison population of 586 to be reduced 
to 566 in 1951. New commitments and 
return of parole violators numbered 197. 
The present tendency is toward the 
substitution of parole of first degree 
murderers for discharge by court order. 
These policies are expected to prevent 
an increase in the first degree murder 
prison population of the state, which 
now approaches the high figure of 600. 

Since 1937, when the present Michi- 
gan Parole Board was organized, 68 
first degree murder cases have been pa- 
roled after serving an average term of 
221% years. Of these only 2 became 
parole violators, by receiving sentences 
for burglary and indecent liberties. No 
known instance of homicidal assault oc- 
curred among these parolees. In spite 
of the fact that parole violation rates 
based on the information presented 
above are crude, it may be pointed out 
that the first degree murder parolees 
had a violation rate of less than half 
that of the lifer law cases—trates of 3 
and 7 per cent, respectively.1? These 
rates are substantially lower than the 
usual official parole violation rate of 15 
per cent for ordinary offenders. 


PAROLE or Lirers IN WASHINGTON 


A similar experiment with the parole 
of lifers has been started in the state of 
Washington. As reported above, as re- 
cently as July 1951, a new law gave the 
Board of Prison Terms and Paroles the 
authority to consider lifers (including 
those sentenced to death for first degree 
murder whose sentences have been com- 
muted to life) for parole after serving 


18 Based on 2 in 68 cases and 9 in 138 cases, 
respectively. In the latter instance of lifer 
cases the 2 technical violation cases and the 
1 case which was resentenced after discharge 
have been included to give the 9 violations 
Note that this is a conservative basis of com- 
putation for comparison with ordinary pa- 
rolees. 


a minimum of 13 years and 4 months 
(20 years less good time). Like the 
situation in Michigan, Washington evi- 
dently had come to the position in 
which a relatively large number of lifers 
were serving time in the state prison. 

In spite of the fact that the board 
followed a very conservative policy, 
about 30 lifers were paroled during the 
first year.1* At least 2 of these men 
had been originally sentenced to death 
and the sentence had been commuted to 
life by the governor. These parolees 
have been subjected to rather searching 
investigations every three months, and 
during this time no case has got into 
sufficiently serious trouble to warrant a 
revocation of his parole. 


SUMMARY AND CONCLUSIONS 


Whatever ultimate value may be as- 
sumed to exist in the death penalty, the 
statutes, the administration of justice, 
and public opinion tend to limit its use 
to relatively few cases in the United 
States. The life sentence is, of course, 
the most commonly used alternative to 
the death sentence. This practice has 
caused an excessive accumulation of in- 
mates in many of our state prisons. 
The pressure of this condition and per- 
haps the increasing acceptance of indi- 
vidualized treatment have encouraged, 
at least in some states, the more fre- 
quent use of the traditional powers of 
executive clemency and court discharge 
by selective release of these prisoners. 
In more recent years it is apparent, 
specifically in Michigan and Washing- 
ton, that there is a trend toward the 
placement of this power in the parole 
authority of the state. From the point 
of view of administrative efficiency, this 
appears to be pre-eminently desirable. 
Except in the rare cases in which it ap- 


14 The writer is indebted to Dr. Norman S. 
Hayner, member of the Washington Board of 
Prison Terms and Paroles, for this information. 
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pears necessary to rectify a miscarriage 
of justice through executive pardon, a 
professional parole board is best quali- 
fied and specifically staffed to make in- 
vestigations and decisions regarding al- 
ternatives to life imprisonment. 

Available information would seem to 
bear out expectations based on the 
knowledge of psychology and the social 
sciences that not all prisoners who hap- 
pen to have been sentenced under statu- 
tory laws which demand the death sen- 
tence or life imprisonment are equally 
incorrigible. It seems reasonable to ex- 
pect, assuming continued and increasing 
support of the idea of individualized 
treatment and the existence of com- 
petent correctional authorities, that the 
future will see further use of selective 
forms of treatment for even the most 
serious offenders. 

Although the life sentence is the only 
available alternative to death as a 
maximum “penalty” for the most seri- 
ous offenders, there is a great deal of 
room for more permissive powers than 
exist at present. From one point of 
view, there are offenders from whom so- 
ciety would receive greater protection 
if a life sentence were legally possible. 


On the other hand, there are those per- 
sons originally sentenced to life impris- 
onment for whom even a term of ten 
years may be unnecessarily long for 
adequate protection of society. Ten 
years of penitentiary life can evidently 
induce significant changes in the social 
attitudes of some prisoners. 

Knowledge of human behavior indi- 
cates that a minimum sentence of ten 
years is arbitrary. Arbitrary as it may 
be, however, ten years or more is per- 
haps understandable in light of the pre- 
vailing incompetence of correctional au- 
thorities in some of our states, and in 
light of the inability of even the most 
competent professional persons to pre- 
dict human behavior accurately. 

Considering the latter point, the al- 
ternative to parole from the peniten- 
tiary direct to community supervision 
is the diversified correction system in 
which gradual release and observation 
of conduct under conditions of increas- 
ing individual responsibility is the most 
adequate test of final parolability. Un- 
der these conditions genuine treatment 
programs can be substituted for more 
punitive incarceration in the more hope- 
ful cases. 
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The Death Penalty and the Administration of Justice 


By Hersert B. EHRMANN 


RMCHAIR criminology is among 

the least reliable of the social sci- 
ences. It is, however, one of the most 
popular. To qualify as an expert on 
crime one needs only to be a legislator, 
a lawyer, a prosecutor, or a judge. 
Such persons’ may actually be authori- 
ties in the field. Generally, however, 
they have had no scholastic preparation 
and no special experience beyond a few 
sporadic episodes. All too often the 
opinions of individuals in such posi- 
tions are accorded a factitious authority 
merely because of the office which they 
hold. Unfortunately, the public does 
not understand the meagerness of ex- 
perience and inadequacy of data on 
which such views are so frequently 
based. 


IRRATIONAL VIEWS 


Discussions concerning the death pen- 
alty have been especially confused by 
the voices of unqualified “authorities.” 
For nearly a century and a half change 
has been delayed and the acquisition of 
real knowledge hampered by sonorous 
pronouncements of the eminent, but un- 
informed. When in 1810 Sir Samuel 
Romilly introduced a bill in Parliament 
to abolish capital punishment for steal- 
ing five shillings or more from a shop, 
it was unsupported by a single judge or 
magistrate: Speaking for the unani- 
mous opposition to the bill by his ju- 
dicial colleagues in the House of Lords, 
Lord Ellenborough, Chief Justice of the 
King’s Bench, predicted that the repeal 
of this law would lead to abolition of 
the death penalty for stealing five shil- 
lings from a dwelling house, in which 


case no man could “trust himself for. an ` 


1 Hansard, May 1, 1810 
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hour without the most alarming ap- 
prehensions that, on his return, every 
vestige of his property will be swept 
away by the hardened robber.” 2 

These and similar laws were eventu- 
ally repealed without any increase in 
the number of offenders in the particu- 
lar class of crime. In fact, the abso- 
lute number of such offenders dimin- 
ished.’ As lawyer and judge, Lord 
Ellenborough was no fool. Although 
inclined to be harsh in criminal cases, 
he did much to bring the civil law into 
harmony with mercantile practice. He 
was a profound legal scholar. He knew 
the value of evidence. Yet, when it 
came to the death penalty, he felt quali- 
fied to pronounce an authoritative judg- 
ment without the aid of any evidence 
whatsoever other than his own emo- 
tional reflexes. His contemporaries ac- 
corded his words the respect due his 
high position; but history has proved 
that the great Lord Ellenborough, in 
discussing capital punishment, was talk- 
ing nonsense. 

The efforts to remove or modify the 
death penalty for the crime of murder 
have run a similar course. Fortunately, 
there has now been enough experience 
with abolition and curtailment to estab- 
lish as a fact that the repeal of capital 
punishment is not followed by an in- 
crease in the number of murders, nor 
does its restoration result in a diminu- 
tion. Whatever other purpose the death 
penalty may serve, it is now obvious 
that, in a settled community, it is not 
needed to protect society from mur- 
derers. 


2 Ibid, May 30, 1810. 
8 Second Report on the Criminal Law by 
His Majesty’s Commissioners, 1836, p 21. 
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Nevertheless, even in this narrow area 
where data are abundant and easy to 
obtain, pronouncements of the Ellen- 
borough variety continue to confuse the 
public. As late as 1950, the legislative 
halls of Massachusetts still rang with 
dire predictions that the passage of a 
bill to give juries a chance to designate 
life imprisonment as a penalty for mur- 
der in the first degree would result in 
loosing upon the people of the Common- 
wealth a horde of savage murderers. 
This was at a time when 38 other states 
and the federal government already had 
some form of the alternate penalty and 
6 states had abolished capital punish- 
ment! 


ALTERNATE AND MANDATORY 
AREAS COMPARED 


A similar disregard of experience fre- 
quently marks discussion of the effect 
of the death penalty on the administra- 
tion of justice. For instance, it was 
claimed that the giving of the power to 
impose the alternate penalty of life im- 
prisonment would result in the complete 
disuse of capital punishment. Those 
making the claim seemed to think that 
this would be very bad indeed. In 
1948 the then governor of Massachu- 
setts vetoed the proposed bill granting 
juries the right to choose life imprison- 
ment instead of death on conviction in 
murder cases, stating in his veto mes- 
sage that such a law would abolish capi- 
tal punishment by “indirection”; that 
it pays “lip service to capital punish- 
ment” and then “effectively proceeds to 
destroy it.” 

Coming from the governor, the veto 
message was treated with respect; * but 
it was only another example of arm- 
chair criminology. For the ten years 
ending with 1946, Massachusetts, under 
a law making death a mandatory pun- 

4 Not, however, by the dean of the Harvard 


Law School, who commented on the fact that 
the message ignored available data. 


ishment for first degree murder, had 12 
executions. For the same period, alter- 
nate-penalty states had the following 
record: New Jersey, with a slightly 
smaller population, 16 executions; Penn- 
sylvania, with something more than 
twice the population, 50 executions; 
and New York, with about three times 
the population, 118 executions. For the 
same period, North Carolina, a manda- ` 
tory state, had 118 executions, and its 
neighbor, Georgia, somewhat smaller in 
population, under the alternate penalty, 
had 102. 

There are too many variables—such 
as homicide rates, population’ charac- 
teristics, police efficiency, prosecution 
standards, jury attitudes, executive 
clemency—for any quantitative com- 
parison of states within these groups, 
but the figures indicate clearly that 
capital punishment continues to flourish 
in states which provide the alternate 
penalty. 

On the other hand, the residents in 
certain areas have, in practice, virtually 
abolished capital punishment in both 
mandatory and alternative penalty ju- 
risdictions. Vermont, a mandatory 
state, has had only 2 executions in 28 
years; New Hampshire, an alternate 
state, has had only 1 execution in 28 
years; South Dakota, an alternate state, 
has had only 1 in the 10 years since it 
restored the death penalty; Nebraska, 
an alternate state, has had only 2 in 
28 years.” In Massachusetts during a 
period of 50 years under the mandatory 
penalty, Worcester County, with a half- 
million population, had only 2 execu- 
tions; Bristol, a sizable county, only 1; 
Berkshire County, of moderate size, 
none; and some of the smaller counties, 
none. The failure to use the death 
penalty in certain counties of Massa- 


5 Data from Memorandum on Capital Pun- 
ishment, prepared by Thorsten Sellin for the 
Royal Commission on Capital Punishment, 
1951, pp. 657-60. 
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TABLE 1—Convicrions ON MURDER INDICTMENTS, CERTAIN MASSACHUSETTS COUNTIES, 


























1925-41 
7 Convictions 

Execu 

County Pecicuents for cations 

lst Degree 2nd Degree Manslaughter 

Berkshire 11 0 5. 1 0 
Bristol 36 0 16 3 0 
Essex 26 1 12 2 1 
Hampden 27 1 12 9 1 
Hampshire 8 1 (commuted) 1 4 0 
Plymouth 21 0 10 4 0 
Total 129 3 56 23 2 





Data compiled from records in State Prison and reports of the Attorney General by 
Sara R. Ehrmann, executive secretary Massachusetts Council for the Abolition of the Death 


Penalty. 


" chusetts is dramatically shown in Ta- 
ble 1. 

The counties named in the table have 
about one and a half million popula- 
tion, well over a third of the people in 
Massachusetts. A conviction rate of 
about 64 per cent of murder indictments 
indicates an effective administration of 
justice, but only three of those accused 
were convicted of first degree murder 
(requiring the death penalty), and only 
two were executed. Here, under a 
mandatory law, there was a pretty ef- 
fective abolition of capital punishment. 


DEATH PENALTY AND ACQUITTALS 


A closely related problem is presented 
by the claim that the mandatory sen- 
tence of death upon a finding of guilty 
of murder in the first degree results in 
more acquittals. Some of those who 
express this opinion are extremely well 
informed pehologists.* The reason given 
is that the infliction of death is so re- 
pugnant to most people that juries tend 


®For instance, Lewis E. Lawes, former 
warden of Sing Sing Prison, Man’s Judgment 
of Death (New York: G. P. Putnam’s Sons, 
1925), p 58; Austin HL MacCormick, for- 
merly Commissioner of Corrections, New 
York City, then executive director of the Os- 
borne Association, in Boston Sunday Herald, 
December 11, 1949. 


to avoid a conviction if possible. Curi- 
ously enough, proponents of the death 
penalty seem to confirm this tendency 
in a backhanded sort of way. In argu- 
ing that the danger of a miscarriage of 
justice is slight in a capital case, they 
frequently urge that the evidence, must 
be overwhelming before a jury would 
vote to consign a fellow being to his 
death. 

Convincing data on this subject are 
not available. We may, however, ac- 
cept the reasoning and observations that 
the reluctance of jurymen to convict, 
where death is the penalty, leads, in 
some cases, to acquittal. Nevertheless, 
one may well question the conclusion 
that the net over-all result is a larger 
percentage of acquittals. There are 
complicating factors working in the op- 
posite direction. For instance, num- 
bers of prospective jurors are frequently 
excused from serving in capital cases 
because of opposition to the death pen- 
alty. Sometimes the numbers are so 
great that the judges assail the venire- 
men for “jury dodging,” and these de- 
nunciations reach the newspaper head- 
lines.” 

TSee for instance the quoted remarks of 


Chief Justice Higgins in the Boston Daily 
Record, November 5, 1942; those of Judge 
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This process of weeding out jurors 
who will not serve because of the death 
penalty tends to produce an unbalanced 
jury. Those most likely to lean emo- 
tionally toward the defendant are elimi- 
nated. No doubt the great majority of 
those who remain view the death pen- 
alty with considerable distaste, but their 
emotional attitude is likely to be nega- 
tive. Inevitably, however, on some 
juries there will be those who favor the 
use of the death penalty. These peo- 
ple are occasionally forcefully articulate 
and capable of swaying jurors with less 
positive attitudes. They are not coun- 
terbalanced by those most reluctant to 
inflict death. Thus hostility toward the 
death penalty may actually, in some 
cases, produce juries which are most 
likely to convict the accused. 


EMOTION AND PREJUDICE 


There are other factors which work 
for conviction rather than acquittal in 
a capital case. Of all crimes, murder is 
most likely to produce a violent emo- 
tional public reaction, a demand for 
vengeance, a feeling that the perpetrator 


“deserves” to be put to death. Jury-, 


men cannot help sharing this feeling. 
The idea that a jury “weighs” the evi- 
dence in a criminal case to decide 
whether the accused is guilty beyond a 
reasonable doubt, conveys a wrong pic- 
ture of the process. In many cases it 
is merely a question of what evidence 
the jury chooses to believe. If the gov- 
ernment’s case rests largely on identifi- 
cation testimony and the defense is an 
alibi, the jury does not “weigh” one 
against the other. If it believes the 
identification testimony, the alibi is 
thrown out of the scales of justice en- 
tirely, and vice versa. Where there is 
conflict of testimony, people tend to 





Warner in the Boston Herald, June 7, 1933; 
and those of District Attorney Foley in the 
Boston Herald, April 10, 1930. 


believe that which they would like to 
believe. The emotional drive to punish 
someone for an atrocious murder fre- 
quently plays an important part in con- 
ditioning a jury for believing the evi- 
dence which proves the guilt of the ac- 
cused, 

In a recent Massachusetts case the 
only issue was the criminal responsi- 
bility of the defendant, who had killed 
his wife. According to the opinion of 
the Supreme Judicial Court, the evi- 
dence portrayed “the sudden destruc- 
tion, while in apparent good health, of 
one member of a harmonious and cul- 
tured household by the only other mem- 
ber, in a series of acts paradoxically 
done, it is confessed, solely in kindness 
to benefit the victim, yet revoltingly 
achieved in the grossest barbarity with 
the crudest of weapons.”® Two emi- 
nent psychiatrists testified that the de- 
fendant was not criminally responsible 
at the time of the killing. There was 
no medical testimony that he was re- 
sponsible. Nevertheless, the jury re- 
turned a verdict of guilty. The conclu- 
sion that the accused was sane beyond 
a reasonable doubt can be explained 
only on the ground of emotion aroused 
by the sheer horror of the deed itself. 
Although there was no error of law, the 
Supreme Judicial Court ordered a new 
trial under a statute passed in 1939 for 
the review of capital cases.° The de- 
fendant was tried a second time, found, 
insane, and committed to a mental in- 
stitution. 

When prejudice is added to the emo- 
tional reactions induced by a slaying, 
the jury finds even greater difficulty in 
believing evidence offered for the ac- 

8 Mr, Justice Wilkins in Commonwealth v. 
Cox, 1951 A S. 857; 100 N. E. 2d 14 

8 Mass. St 1939, Sec. 341; GL. (Ter. Ed.) 
C. 278, Sec. 33E. This case was an unusual 
one for Massachusetts, where, under the Briggs 
law, so-called, insanity is usually determined 
before trial. GL. (Ter Ed.) C. 123, Sec. 
100A. 
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cused. If the jury is composed of the 
dominant or “in-group” and the defend- 
ant and his witnesses belong to an “out- 
group”——as they frequently do—the de- 
fendant’s evidence is often discounted to 
zero. The jury tends to believe that 
foreigners, Negroes, or members of any 
minority group will lie for one another 
and “stick together” under all circum- 
stances. 

The United States Supreme Court 
has recognized this human failing, in 
holding that the exclusion of Negroes 
from a jury trying a Negro is a denial 
of equal protection of the laws.” 
Massachusetts had a case where a Chi- 
nese, arrested and tried with others for 
a tong killing, was convicted of murder 
although no witness identified him or 
implicated him in the affair? In Ken- 
tucky it used to be said that if a Negro 
killed a white man it was murder, if a 
white man killed a Negro it was un- 
fortunate, but if a white man killed a 
white man it was self-defense, unless 
the affray was over a woman, in which 
case the cause of death was apoplexy. 


Pusric Hostimity 


If to a brutal killing and prejudice 
there is added the element of public 
hostility against the accused, the jury 
listens to the defendant’s evidence with 
ears that are stone-deaf. This is the 
combination which produces most of 
our causes célèbres subsequently be- 
lieved by many to be miscarriages of 
justice, such as the cases of Leo Frank, 


10See Arthur Garfield Hays, Trial by 
Prejudice, New York: Covici Friede, 1933. 

11 Smith v. Texas, 311 U. S. 128, 61 S Ct. 
164, 85 L. Ed. 84 (1940); Pierre v. Louisiana, 
306 U. S. 354, 59 S. Ct. 536, 83 L. Ed. 760 
(1939); Strauder v. W. Virginia, 100 U. S. 
303, 25 L Ed. 664 (1879). 

12 Related by Wendell Murray, Esq, of the 
Boston Bar, called in as counsel for Wong 
Duck after the trial. Three of the defendants 
were executed, but Wong Duck was among 
those granted a new trial. 


Tom Mooney, and Sacco and Vanzetti. 
In the last-named case, the jury, after 
thirty-five days of trial, received’ the 
case in the afternoon and returned a 
verdict of guilty in the evening. Ac- 
cording to one of the jurymen, his col- 
leagues were ready to vote a guilty ver- 
dict immediately at the close of the 
case, but he forced an hour’s discussion 
because he thought such precipitate ac- 
tion was improper. 

Regardless of the eventual verdict, the 
jury could not possibly have considered 
the mass of testimony in favor of the 
defendants or weighed the improbabili- 
ties in the government’s case in so brief 
a time. Even without the benefit of the 


„subsequent revelations which threw new 


doubt on the defendants’ guilt, a re- 
laxed and unprejudiced jury would have 
debated at great length the validity of 
the fleeting and even silly identifications 
and would not have lightly assumed that 
a large number of reputable Italian alibi 
witnesses were perjurers. 

Strip the case of the then current 
antiradical hysteria, change the defend- 
ants into Massachusetts veterans of 
World War I, the identifying witnesses 
into Italians, and the alibi witnesses 
into native New Englanders, and it be- 
comes inconceivable that the weaknesses 
of the prosecution and the massive evi- 
dence for the defense would have re- 
ceived such brief consideration by the 
jury. l 
DEATH PENALTY AND SECOND 

DEGREE CONVICTIONS 


Whether or not the mandatory death 
penalty results in more acquittals, there 
seem to be some general data indicating 
that it produces a smaller proportion of 
convictions for first degree murder and 
a larger proportion for second degree 
murder.!? Opponents of capital punish- 

18 Royal Commission on Capital Punish- 


ment, Minutes of Evidence taken before the 
Royal Commission on Capital Punishment, 
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ment claim that this is due to the fact 
that juries shy away from the infliction 
of death; proponents allege that the 
possibility of the extreme penalty pro- 
duces more pleas of guilty to murder in 
the second degree, for which the sen- 
tence is imprisonment. Without further 
and more precise research, it is impos- 
sible to draw any general conclusions. 
People and conditions differ. Doubt- 
less both theories are valid, but it is not 
known to what extent. 

How difficult it is to generalize about 
these questions may be seen in the con- 
trasting experience with the death pen- 
alty of the two most populous counties 
in Massachusetts—Suffolk and Middle- 
sex. These two counties are contigu- 
ous, being separated, for the most part, 
only by the Charles River. During the 
test period they were approximately the 
same size in population 14 (Middlesex 
was actually about 5 per cent more 
populous). The criminal courts han- 
dling murder cases are presided over by 
judges who rotate their sittings in the 
various counties, so they are not in- 
digenous to either Suffolk or Middlesex. 
Nevertheless, respective records of the 
two counties for disposing of murder 
cases are strangely different. 

State Prison records for the years 
1900 to 1949 inclusive show that 23 in- 
dividuals were executed for murder in 
Middlesex, and only 10 for the crime in 
Suffolk. More detailed reports of the 
Attorney General for the years 1925 to 
1941 inclusive indicate that of 113 in- 
dictments for murder in Middlesex, 19 
were convicted of first degree (of whom 
17 were executed), 23 of second degree, 
and 30 of manslaughter; of those not 
guilty, 18 were insane, 10 received a 
verdict of not guilty, and 13 were nol- 





Thirtieth Day, Thursday, 1st February, 1951. 
Witness: Professor Thorsten Selin [Pp 647- 
678] London: H. M. Stationery Office, 1951. 

14 The 1940 Census gave Middlesex, 958,855; 
Suffolk, 912,706. 


prossed, meaning that the district at- 
torney refused to prosecute. For the 
same period in Suffolk, 3 were convicted 
of first degree (of whom 2 were exe- 
cuted), 16 of second degree, and 24 of 
manslaughter; of those not guilty, 10 
were insane, 22 received a verdict of not 
guilty, and 4 were nol-prossed. The 
approximate percentages are shown in 
Table 2. 


TABLE 2—DISPOSITION oF CAPITAL CASES 
MIDDLESEX AND SUFFOLK COUNTIES, 
MASSACHUSETTS 
1925—41 


By Percentage of All Cases 
MMDLESEX COUNTY 


Convicted 
First degree 16.8 
Executed 15.0 
Second degree 20.4 
Manslaughter 26.4 
Total 64.0 
Not convicted 
Not guilty 9.0 
Nol-prossed 11.4 
Not guilty and nol-prossed 20,4 
Insane (not tried) 16.0 
Total 36.0 
SUFFOLK COUNTY 
Convicted 
First degree 3.9 
Executed 2.55 
Second degree 20.2 
Manslaughter 30.4 
Total 54.0 
Not convicted 
Not guilty 27.8 
Nol-prossed 5.0 
Not guilty and nol-prossed 32.8 
Insane (not tried) 12.65 
Total 46.0 


Compiled from data collected by Sara R. 
Ehrmann. 


The period covered by Table 2— 
seventeen years—and the number of 
cases involved are sufficient to smooth 
out any substantial distortions due to_ 
unusual cases. From these figures it 
appears that one indicted for a capital 
offense in Middlesex stood nearly a 17 
per cent chance of being convicted of 
first degree murder and a 15 per cent 
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chance of being executed; whereas if 
the murder were committed in Suffolk, 
he would stand only a 4 per cent chance 
of being so convicted, and only a 2.5 
per cent chance of being executed. 
Those guilty of second degree murder, 
whether by plea or after trial, were ap- 
proximately the same in percentage in 
both counties, as were those guilty of 
manslaughter. The accused had three 
times the chance of being acquitted after 
trial in Suffolk that he would have had 
in Middlesex, but in the latter county 
the district attorneys may have nol- 
prossed weak cases more freely than 
their opposite numbers in Suffolk. 

Explanations may be offered for these 
startling differences. Suffolk contains a 
larger percentage of more recent immi- 
gration; its racial, religious, and ethnic 
proportions of population vary substan- 
tially from those in Middlesex; its resi- 
dents, on the whole, are on a lower eco- 
nomic level; they are less suburbanite; 
there is a tradition of “hanging” prose- 
cutors in Middlesex. The very nature 
of these explanations, however, indicates 
the complexity of the problem. If citi- 
, zens of the same state, living in adjoin- 
ing counties, operating under the same 
administration of justice, differ so dras- 
tically in their attitude toward the death 
penalty, how is it possible to generalize 
for an entire state or nation? 


DeatH PENALTY AND NUMBER 
oF TRIALS 


Again, it is claimed that fewer trials 
are required in abolition states because 
obviously guilty defendants are more 
likely to plead guilty where they do 
not have to battle for their lives. There 
are, indeed, some instances where this 
appears to be the fact. On the other 
hand, there are those who claim that it 
is harder to secure pleas of guilty in 
abolition states because the prosecutor 
has less inducement to offer the guilty 


defendant. The answer necessarily de- 
pends upon the attitude of prosecutors 
in a death penalty state. If, for in- 
stance, the prosecutor insists on first 
degree with ‘death as the penalty, the 
accused has nothing to lose by trial; if 
the prosecutor is willing to trade for a 
plea of guilty in the second degree, the 
defendant has much to gain by not 
risking a trial. How do we know, how- 
ever, what prosecutors will do? 

The application of armchair psychol- 
ogy to forecast the conduct of prose- 
cutors—or any other public authority— 
is no easier’ than the Ellenborough 
method of predicting the reaction of 
criminals. For instance, as early as 
1900, Hosea M. Knowlton, then at- 
torney general of Massachusetts, rec- 
ommended the commutation of the 
death sentence of a seventeen-year-old 
murderer whose crime was particularly 
vicious, on the ground that Massachu- 
setts public sentiment would not toler- 


_ate the execution of so young a boy. 


In 1942, after forty years’ develop- 
ment in the field of handling juve- 
nile delinquency, another Massachusetts 
prosecutor insisted on the death penalty 
for a seventeen-year-old offender de- 
spite the suggestion of the judge that 
the case was a proper one for a plea of 
guilty to murder in the second degree. 
The boy’s previous record had been 
good, and there was a conflict of medi- 
cal testimony as to whether the cause 
of the victini’s death was the wound or 
a heart ailment, since the victim lived 
for seven weeks and his injuries had ap- 
parently healed. Nevertheless, the lad 
was allowed by the governor to be elec- 
trocuted, with the assent of the parole 
board acting in an advisory capacity. 

A few years later, in another case in- 
volving a seventeen-year-old boy, an- 
other Massachusetts judge took the ini- 
tiative and accepted a plea of guilty to 
second degree on the ground that no 
Massachusetts governor would ever: al- 
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low so youthful an offender to be elec- 
trocuted| 

A very conscientious district attorney 
will sometimes secure a conviction which 
the facts require, in the belief that the 
governor will take care of mitigation. 
Such a case was Commonwealth v. 
Desatnick, > where the father of an 
illegitimate child, plagued by accusing 
parents and a religious sense of guilt, 
murdered the infant. Instead of com- 
muting, however, the governor sent for 
clerics of the defendant’s faith and 
asked them whether illegitimacy was a 
more serious offense than murder. On 
the basis of the obvious answer, the 
young man was electrocuted. Within 
a short time, however, another Massa- 
chusetts district attorney, regarded by 
many as more hard-boiled than the one 
who prosecuted Desatnick, nol-prossed 
the case of a mother who had aban- 
doned her illegitimate child to die, on 
the ground that, although the crime 


would ordinarily be murder, “society’ 


needs no penalty for this, unfortunate 
as it is.” ` 

These instances are sufficient to indi- 
cate the futility of generalizing on in- 
sufficient data. Research alone, in a 
wide area and covering a period of 
years, could establish what prosecutors 
tend to do in the death penalty states 
by way of accepting pleas of guilty to 
second degree murder. 


DEGREES OF MURDER 


Degrees of murder present such a 
confusing problem that they create a 
further obstacle to predictability in the 
administration of criminal justice. In 
states where capital punishment has 
been abolished, the situation is not too 
serious. An intelligent parole board 
may ultimately adjust any gross errors 
in the jury’s verdict or in the pleas. 
But where the penalty is death, a con- 
fused jury may eternalize its mistakes. 

15 262 Mass, 408 (1928). 


The principal variety of “first de- 
gree” murder is generally defined as 
including “malice aforethought,” and 
involves “premeditation” and “delib- 
eration.” However, judicially defined 
“malice” does not necessarily involve 
malice against the victim in the ordi- 
nary dictionary sense. Moreover, the 
courts have explained “deliberation” 
and “premeditation” in such a way that 
these words also have lost their usual 
meaning. Under judicial definition, 
“premeditation” and “deliberation” can 
both occur within a few seconds of the 
killing itself. In the now rather cele- 
brated case of Fisher v. United States,*® 
a Negro of low-grade intelligence, sud- 
denly feeling that he was insulted by 
his victim, struck her, and then killed 
her “to stop her from hollering.” The 
jury by its verdict found deliberation 
and premeditation, essential to first de- 
gree murder. 

Mr. Justice Frankfurter, in his dis- 
senting opinion in the United States 
Supreme Court, referred to the judge’s 
charge on the subject as the “dark 
emptiness of legal jargon.” According 
to Mr. Justice Frankfurter, the insult 
“pulled the trigger of Fisher’s emo- 
tions.” We shall never know how 
many defendants have been hanged or 
electrocuted for a “deliberate” and 
“premeditated” killing where some un- 
expected incident “pulled the trigger” 
of the accused’s emotions. 

“Is it possible,” asked Sir Ernest 
Gowers of Mr. Justice Frankfurter at 
hearings held by the Royal Commission 
on Capital Punishment in 1950, “to ex- 
press premeditation clearly and logically 
without mumbo-jumbo entering into 
it?” Mr. Justice Frankfurter thought 
that it was possible, but conceded that 
“the charges given by trial judges in the 
United States are often not very help- 
ful.” The Royal Commission appeared 


16 328 U. S. 463, 66 S. Ct. 1318, 90 L, Ed. 
1382 (1946) 
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to think this observation to be an un- 
derstatement.!" 

Another type of first degree murder 
is usually defined as a homicide occur- 
ring in the act of committing a serious 
felony. Here again the situation may 
be far from clear. If the jury believes 
that the accused, at the time of the kill- 
ing, had given up all intention of com- 
mitting the felony, and killed the vic- 
tim because of fear for his own safety, 
the crime is not first degree murder. 
In a close case, how is the jury to read 
the defendant’s mind in order to apply 
the instructions of the judge? 

It would be unfair, however, to blame 
the judges for their inability to explain 
clearly the different degrees of murder. 
The fact that so many do not succeed 
suggests that the real blame rests with 
the rather fanciful distinctions between 
first degre and second degree murder. 
Mr. Justice Cardozo himself found it 
difficult, if not impossible, to draw a 
satisfactory line: 


I think the distinction is much too vague 
to be continued in our law. . . . The stat- 
ute is framed along the lines of a defective 
and unreal psychology. ... The present 
distinction is so obscure that no jury hear- 
ing it for the first time can fairly be ex- 
pected to assimilate and understand it. I 
am not at all sure that I understand it my- 
self after trying to apply it for many years 
and after diligent study of what has been 
written in the books. Upon the basis of 
this fine distinction with its mystifying 
psychology, scores of men have gone to 
their deaths.18 


Degrees of murder were introduced 
into the law originally in order to give 
juries an opportunity to mitigate the 
harshness of the death penalty. No 


17 See Testimony of Mr. Justice Frankfurter 
before the Royal Commission on Capital Pun- 
ishment, 1950, pp. 580-82. 

18 Benjamin N, Cardozo, Law and Litera- 
ture (New York: Harcourt, Brace & Co., 
1931}, pp. 99-101. 


doubt in many cases they have accom- 
plished their purpose. Some juries find 
second degree despite the facts and the 
judge’s instructions; other juries, more 
conscientious than merciful, find first 
degree where warranted; still others 
muddle through the “mystifying psy- 
chology” to a bewildered finish. In con- 
junction with the death penalty, these 
degrees of murder have created a com- 
bination which tends to produce a most 
haphazard application of the criminal 
law in capital cases. Once the death 
penalty has been abolished, however, 
the criminal law may safely drop such 
metaphysical distinctions and relate the 
period of imprisonment to modern pe- 
nology for the protection of society and 
the rehabilitation of the convicted. 


. MENTAL RESPONSIBILITY 


Another cause for the haphazard ap- 
plication of the death penalty is the 
submission of the issue of mental re- 
sponsibility to juries under legal defini- 
tidns of insanity which are completely 
at variance with medical science. Most 
jurisdictions still apply the century-old 
rule in M’Naghten’s case, namely: Did 
the defendant know that his act was 
morally and legally wrong? ‘The rule 
has been somewhat qualified by such 
exceptions as the “irresistible impulse” 
test, but on the whole, M’Naghten still 
dominates judicial charges and decisions. 

Under this definition of insanity, the 
lowest-grade morons and the most dis- 
turbed psychopaths are repeatedly con- 


, victed because they “knew the differ- 


ence between right and wrong.” It has 
also provided astute defense counsel 
with a handy means of getting guilty 
clients off without any penalty what- 
ever, through a verdict of “not guilty 
by reason of insanity,” and a subse- 
quent speedy cure of a nonexistent men- 
tal disease. 

In Massachusetts, under the Briggs 
law, the issue of insanity in capital 
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cases is now usually decided before 
trial by the report of two impartial 
psychiatrists. In most states, however, 
the juries must continue to choose be- 
tween contending alienists who are paid 
for their opinions by the side which 
calls them to the stand. Since there 
can be no reconciliation between the 
legal test for insanity and a consci- 
entious psychiatrist’s ideas about mental 
disease, the expert testimony from the 
witness stand is given under conditions 
which often confuse rather than assist 
a jury in reaching a verdict. 

If imprisonment or confinement were 
the result in any event, then a finding 
of either sanity or insanity would pro- 
vide opportunity for further study and 
possible treatment. Under the present 
system, a mistaken finding of guilty or 
not guilty where insanity is pleaded 
may result in irrevocable error. It is 
the presence of the death penalty that 
hinders a new approach to the entire 
question of mental responsibility. 


DEATH PENALTY ANb Cost 
oF TRIAL 


Whether there is actually a larger 
proportion of pleas of guilty without 
trial where capital punishment has been 
abolished is also largely unexplored 
territory. The trial of murder cases is 
an expensive process. The ordinary 
murder trial may cost the county thou- 
sands of dollars, and some of the more 
bitterly contested cases‘'may run high 
up in five figures. In Massachusetts, 
the trial of the Millen brothers and 
Abraham Faber in 1934 for murder in 
the commission of robberies ran for 
nearly eight weeks at very great cost to 
the county. These criminals and their 
lawyers knew that the government’s 
case was overwhelmingly strong and 
that public feeling ran high against 
them. Slim as their chances were, how- 
ever, they went to trial because no 


prosecutor in a mandatory death pen- 
alty state, on the facts of their out- 
rageous crimes, would have accepted a 
plea of second degree. Under the same 
conditions in an abolition state, would 
the accused have pleaded guilty? 1° 

California was put to a great expense 
in the trial of the sensational Hickman 
case involving the fiendish sex killing of 
a child. Would the defendant have 
pleaded guilty in an abolition state? 
Shortly after the Hickman trial, Michi- 
gan had a murder case almost exactly 
the same in its gruesome details, appar- 
ently induced by the lurid press treat- 
ment of the California crime. The ac- 
cused, one Hoteling, promptly pleaded 
guilty, thereby sparing the state much 
expense and the public a recital of the 
macabre details. 

The money spent on the trial of capi- 
tal cases would pay the salaries of a 
substantial number of additional parole 
officers, badly needed in a constructive ' 
effort to reduce crime. It might repay 
any state to investigate the probability 


. of saving the cost of these expensive 


murder trials through repeal of the 
death penalty.?° 


19 Cf. Boston Globe, October 14,1930. “Bat- 
tle Creek, Michigan [an abolition state]. Only 
a little more than 12 hours following their 
capture after the killing of a state policeman 
and the robbery of a bank, Thomas Martin 
and James Gallagher were sentenced to life 
imprisonment in Jackson Prison.” The Millen- 
Faber cases are notable for reasons other than 
great expense. At the time of the arrest of 
these criminals, two innocent men, Beret and 
Molway, were being tried for one of the mur- 
ders committed by the Millen gang The trial 
was nearing a conclusion, and eight reputable 
witnesses, with good opportunity to observe, 


. had identified Beret and Molway as the rob- 


bers, when the real criminals were appre- 
hended, bringing confessions and ballistic evi- 
dence to the rescue. No one familiar with 
the Beret-Molway trial has ever doubted that 
these men would have been convicted—and 
executed—but for this timely occurrence. 

20 Commenting on the execution of Irene 


Schroeder. by the State of Pennsylvania in 


1931, Dr Harvey M Watkins, of Reading, a 
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Whether or not capital punishment 
increases the expense of administering 
justice by forcing to trial a greater 
number of murder cases, there can be 
no doubt that the cost of cases actually 
tried is greatly increased because of the 
reluctance of jurors to serve where they 
may feel compelled to decree death to 
the accused. This is a universally ob- 
served phenomenon. Where the cases 
are notorious, the delay in securing a 
jury may be fantastic. In the trial for 
the murder of “King” Solomon in Bos- 
ton, only one of 90 veniremen failed to 
disqualify himself on the ground that 
he was opposed to capital punishment. 
After 160 had been interrogated, there 
still were not enough to make up a 
jury.’ In the case of Sacco and Van- 
zetti, four days were consumed in im- 
paneling a jury.?? These instances may 
be extreme, but they underscore a fact 
which should properly be considered in 
any evaluation of the death penalty in 
the administration of justice. 


DEATH PENALTY AND SENSATIONALISM 


Expert observers also agree that the 
trial of murder cases where death may 
be the penalty tends to be more sensa- 
tional than where imprisonment is the 
only punishment. The spectacle of a 
human being fighting for his life is stir- 
ring drama inside and outside of the 
courtroom. Frequently, in order to 
sway a jury toward the fatal verdict— 
and possibly to reassure his own con- 





social worker, is quoted in a bulletin issued 
by the American League to Abolish Capital 
Punishment as saying: “It cost the State of 
Pennsylvania $23,658 to prosecute, convict 
and electrocute Irene Schroeder at the West- 
ern Penitentiary. If one twentieth of this 
sum had been spent 10 years ago by any so- 
cial workers on that 22-year-old girl, that 
electrocution would have been prevented.” 

21 Boston Herald, June 7, 1933. 

22 Record published by Henry Holt & Co., 
1928. 


science—a prosecutor will inflame the 
jurors against the accused by playing 
upon every prejudice and ghastly de- 
tail. It is generally recognized that 
some prosecutors, because of political 
ambition or simple vanity, are not above 
deliberately seeking the headlines. 

Of course, noncapital cases may also 
tend toward sensationalism; but where 
this occurs, it is because of reasons 
other than the penalty involved. Gen- 
erally speaking, the trial of cases where 
the penalty may be death is surcharged 
with an emotional tension not present 
in other prosecutions. Defense counsel, 
witnesses, judges, and even prosecutors 
have been visibly affected by the strain. 
This atmosphere, created by invoking 
the specter of death to destroy the life 
in the dock, is hardly a help to calm 
consideration of the evidence. 


DEATH PENALTY DISTORTS ADMINIS- 
TRATION OF JUSTICE 


Indeed, the one conclusion on which 
practically all criminologists agree is 
that the death penalty tends to distort 
the course of the criminal law. In the 
phrase of Professor Sheldon Glueck, it 
“Dedevils the administration of jus- 
tice.” ° Data may indicate that in 
some instances it may result in acquit- 
tals or findings not merited by the ac- 
cused; in others, in convictions and 
executions not justified by an unemo- 
tional consideration of the evidence. 
In either case, the normal is deflected. 
The penalty is erratically inflicted at 
different times in different places. It 
retards progress in the criminal law by 
maintaining concepts which should have 
little to do with the process of ascer- 
taining guilt, innocence, or responsi- 
bility. 

Just as the death penalty is a para- 

28 Minutes of Faculty Meeting on Capital 


Punishment, Twentieth Century Club, Janu- 
ary 18, 1936. 
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doxical block in a modern system’ of 
penology, so does the fear of its finality 
hinder reform in the administration of 
criminal justice. Professor Sam Bass 
Warner, then on the faculty of the Har- 
vard Law School, declared to the Joint 
Judiciary Committee of the Massachu- 
setts Legislature in 1935 that “the ex- 
istence of the death penalty for first 
degree murder is one of the principal 
reasons, if not the main reason, why it 
is extremely difficult to get judges and 
legislators to remove procedural bar- 
nacles from our law.” 


It may be said that all human proc-' 
esses are imperfect, and that those of 
justice are no different; but the fact of 
human fallibility is not a good reason 
for increasing it. If to err is human, 
then it becomes all the more important 
to reduce the probability of errors— 
especially fatal ones. On the massive 
evidence now available dealing with the 
use and disuse of the death penalty, 
there would seem to be no sufficient 
compensating advantage in retaining it. 
Its disappearance could only improve 
the administration of justice. 


Herbert B. Ehrmann, Esq., Boston, Massachusetts, is a practicing lawyer and is chair- 
man of a Joint Committee of the Boston Bar Association and the Suffolk District Meds- 
cal Society dealing with mental responsibility in crime. He is a member of the Council 
of the Boston Bar Association and has been a member of the Judicial Council for Massa- 
chusetts and of the Massachusetts Civil Service Commission. He has also served as a 
trustee of the Training Schools of Massachusetts and as chairman of the Parole Com- 


mittee of Shirley Industrial School. 


He is co-author (with Reginald Heber Simith) of 
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The Paroling of Capital Offenders 


By G. I. GIARDINI and R. G. Farrow 


HIS survey was conducted by cor- 

respondence. A questionnaire was 
sent to each state, asking for informa- 
tion about commutation of death pen- 
alty and the procedure for subsequent 
parole of commuted capital offenders, 
and requesting statistics on this group. 
Forty-six states responded to the ques- 
tionnaire. When the information was 
summarized, the resulting statements 
were submitted to the respective states 
for approval or correction. 

Following is the current practice in 
the paroling of capital offenders in forty- 
six states as revealed by this survey. 

ALABAMA. Prior to 1951, prison- 
ers whose death sentence had been com- 
muted by the Governor to life impris- 
onment were eligible for parole at dis- 
cretion of the Board of Pardons and 
Paroles. Since 1951, the law requires 
that the commuted “lifer” must serve 
fifteen years before he is eligible for pa- 


. role consideration by the Parole Board. 


Parole continues for life unless a pardon 
is granted by the Board of Pardons and 
Paroles. Parole may be revoked by ac- 
tion of a quorum of the board. 
ARIZONA. Parole of prisoners with 
death sentences commuted to life im- 
prisonment is granted by the Governor 
on recommendation of the Board of 
Pardons and Paroles. The board itself 
has power to terminate or revoke parole. 
ARKANSAS. After death sentence 
has been commuted to life, further com- 
mutation to a specific term is required 
for parole purposes. A prisoner is eli- 
gible for parole consideration when he 
has served one-third of the specific term 
imposed. Expiration of the minimum 
sentence of the specific term ends pa- 
role. Parole is granted and may be re- 
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voked by the Board of Pardons, Paroles 
and Probation. 

CALIFORNIA. Parole may be 
granted after the prisoner has served 
seven years of the life sentence com- 
muted from the death penalty, unless 
the Governor’s commutation order stipu- 
lates that parole shall not be granted. 
The Governor may remove this stipula- 
tion through further clemency. Parole 
on life sentences continues for life un- 
less terminated by the Governor, or un- 
less revoked by the Adult Authority for 
violation. 

COLORADO. Capital sentence may 
be commuted to life by the Governor. 
The Parole Board has authority to pa- 
role a life prisoner only after the Gov- 
ernor establishes a minimum sentence 
and this sentence is served. Further 
clemency by the Governor is needed to 
terminate parole, but the Parole Board 
may revoke for violation. 

CONNECTICUT. The Board of 
Pardons, prior to July 1, 1951, had 
power to commute death sentences to 
life and later to commute the life sen- 
tence or grant conditional pardon to 
lifers, subject to further action and con- 
ditions of ‘the Board of Parole. Lifers 
were eligible for parole in twenty years 
if they had earned the time given for 
good behavior. Since 1951, juries are 
permitted to recommend mercy in cases 
of conviction for a capital offense. The 
judge must sentence the offender to life 
imprisonment. This sentence cannot be 
reduced, and the offender does not have 
the privilege of applying for commuta- 
tion or parole. However, capital sen- 
tences will still be subject to commuta- 
tion by the Board of Pardons, but the 
possibility of subsequent clemency from 
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a life sentence has not been determined. 

DELAWARE. Capital offenders serv- 
ing life sentences can be paroled by the 
Board of Parole after serving fifteen 
years in prison. Paroles can be termi- 
nated by commutation action of the 
Board of Pardons, or by revocation 
order of the Board of Parole after vio- 
lation. 

FLORIDA. Parole consideration may 
be given to lifers, including commuted 
capital offenders, after six months have 
been served on the sentence. The Pa- 
role Commission can release the parolee 
from supervision or return him for vio- 
lation;' but only the Pardon Board, on 
recommendation of the Parole Commis- 
sion, can restore civil rights lost through 
conviction for felony. 

GEORGIA. Since 1943, commuta- 
tion from death penalty to life impris- 
onment is a power of'the Board of Par- 
dons and Paroles, rather than of the 
Governor. Prisoners serving life sen- 
tences are eligible for parole considera- 
tion after serving seven years. Parole 
on life sentences can be terminated after 
five years, through application for com- 
mutation and restoration of civil and 
political rights. The board may order 
return to prison of a parolee who vio- 
lates. 

IDAHO. The Board of Pardons may 
commute the death penalty to life in 
prison. In order to be eligible for pa- 
role, a life prisoner must serve ten years. 
Parole may then be ordered by the State 
Board of Correction, which, incidentally, 
has the same membership as the Board 
of Pardons. Parole may be terminated 
after one year by the Board of Correc- 
tion, which may also order return for 
violation. 

ILLINOIS. Commutation of death 
sentences to life imprisonment is effected 
by the Governor, acting’ upon recom- 
mendation of the Parole and Pardon 
Board. Parole of commuted capital of- 


fenders may be ordered by the Parole 
and Pardon Board. This same body 
may order the return of a parolee to the 
institution for violation, and may dis- 
charge a parolee from supervision after 
he has served honorably on parole for 
five years. 

INDIANA. The Governor has au- 
thority to commute a sentence from 
death to life. He may then grant pa- 
role by executive order or may com- 
mute the life sentence to a minimum 
term of time-served. In the latter in- 
stance, the Parole Board may grant 
parole. 

IOWA. Parole of capital offenders 
serving life sentences through commuta- 
tion of the Governor appears to be a 
legal possibility, provided commutation 
of sentence to a definite term is later 
effected by the Governor. However, 
the reply from this state reports no 
known paroles in such cases in the past 
twenty years. Termination of parole 
would have to be through action of the 
Governor. 

KANSAS. The Governor may com- 
mute death sentences to life imprison- 
ment. Legally, the Governor could pa- 
role such cases or could commute the 
sentence to an indeterminate sentence, 
after which the Parole Board could take 
jurisdiction; but no paroles have been 
granted to date. Paroles on all sen- 
tences can be terminated only by the 
Board of Administration which grants 
them, except in cases of Governor’s pa- 
role, which may be revoked by the Gov- 
ernor. 

KENTUCKY. Commutation of the 
death penalty is a power of the Gov- 
ernor. Capital offenders may be pa- 
roled by the Division of Probation and 
Parole after serving eight years. Pa- 
role may be terminated only by pardon 
or by executive clemency restoring citi- 
zenship. A life parolee may be returned 
to prison as a parole violator, but if he 
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is again released, the act is a reinstate- 
ment, not a reparole. 

LOUISIANA. No reply received. 

MAINE. 'The death penalty is not 
imposed in this state. : 

MARYLAND. The Governor may 
commute death to life sentences. Com- 
muted capital offenders serving life sen- 
tences are eligible for parole considera- 
tion after serving fifteen years. The 
Parole Director automatically reviews 
each case at that time. He must make 
a favorable recommendation to the 
Governor before the Governor may 
grant or refuse parole. An unfavorable 
decision by the Director is final. Pa- 
roles on life sentences are not termi- 
nated short of life except by revocation 
by the Parole Director for violation of 
parole. The Governor may grant a con- 
ditional pardon, which also may be re- 
voked for violation. 

MASSACHUSETTS. The Governor, 
with consent of the Council, may com- 
mute the death penalty to life impris- 
onment. Parole may be effected through 
a Governor’s conditional pardon or a 
subsequent commutation by the Gov- 
ernor with release power exercised by 
the Parole Board. Parole may be 
terminated by a complete pardon or 
by revocation order of the Governor 
and Council for conditional pardon 
cases, and by the Parole Board for 
commutation cases. 

MICHIGAN. The death penalty 
may be imposed for treason only. 
There is no known case of its use. 

MINNESOTA. There is no death 
penalty in Minnesota. 

MISSISSIPPI. No reply received. 

MISSOURI. Capital sentences may 
be commuted to life imprisonment by 
the Governor. After commutation, pa- 
role may be effected at any time by the 
State Board of Probation and Parole. 
Termination of parole requires further 
commutation by the Governor. Return 


to prison for violation may be ordered 
by the board. 

MONTANA. The State Board of 
Pardons may commute death sentences 
to life imprisonment, upon recommenda- 
tion of the Governor. A prisoner serv- 
ing life may be paroled when he has 
served twenty-five years less possible 
“good time” of eleven years and three 
months. Parole must be approved by 
unanimous action, in writing, of the 
Board of‘ Pardons. There is no pro- | 
vision for termination of parole, but the 
Board may order return for violation. 

NEBRASKA. The Board of Par- 
dons may commute death to life im- 
prisonment. Parole may be granted by 
further commutation to a definite num- 
ber of years. Parole may be terminated 
by the Board of Pardons after satisfac- 
tory completion of the required period 
—usually nine months. Revocation 
may also be effected by the board if 
the parolee violates. 

NEVADA. Commutation of death 
to life sentences is effected by the Board 
of Pardons and Paroles, consisting of 
the Governor, three Supreme Court 
judges, and the Attorney General. A 
prisoner serving life is eligible to apply 
for parole after seven calendar years. 
Parole may be terminated or revoked at 
the discretion of the Board of Pardons 
and Paroles. 

NEW HAMPSHIRE. The Governor 
and Council can commute the death sen- 
tence to life imprisonment. Parole may 
be effected by the Governor and Coun- 
cil’s granting conditional pardon which 
may later be changed to complete par- 
don to terminate sentence. Return of 
the parolee to prison for violation may 
be ordered by the Governor and Council. 

NEW JERSEY. . Capital’ sentences 
may be commuted to life imprisonment 
by the Governor, who may extend fur- 
ther cleme% in order to permit re- 
lease on pardle. Parole is ordered by 
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the State Parole Board and supervised 
by the Parole Division of the Depart- 
ment of Institutions and Agencies. No 
capital case has been released under the 
present system, which was adopted in 
1947. Parole for capital offenders can 


be terminated only by further clemency ~ 


by the Governor, but the State Parole 
Board may order return for violation. 

NEW MEXICO. The Governor has 
power to commute death to life sen- 
tences. A life prisoner who is not a 
fourth offender, has not escaped or at- 
tempted to escape, and has not violated 
parole may be granted parole by the 
penitentiary warden. Such parole is 
terminated only by violation, with re- 
turn ordered by the warden. However, 
capital parolees report for only one year 
and are then placed on probation for 
life without any requirement to report 
or be supervised. 

NEW YORK. ‘The Governor has 
commutation power in capital cases ex- 
cept for the offense of treason, which is 
subject to the State Legislature. In 
commuting the death sentence, the Gov- 
ernor may establish a life term or he 
may set a minimum and maximum term 
to the sentence. If the term is life, 
subsequent commutation to a shorter 
time is needed before parole may be 
considered by the Parole Board. Pa- 
role extends for life or for the duration 
of the sentence as set by the Governor. 
The Parole Board may order return for 
violation. 

NORTH CAROLINA. The Governor 
may commute death sentences to life 
sentences. No further commutation is 
required before parole. ‘However, it is 
customary to reduce life sentences to a 
definite term of years before parole is 
granted by the Governor. Paroles are 
terminated through further commuta- 
tion order*or through revocation by the 
Governor. 

NORTH DAKOTA. There is no 


commutation of death sentences to life 
imprisonment and therefore no parole 
of capital offenders. The only capital 
offense is murder while serving a life 
sentence for murder. 

OHTO. Prisoners serving life sen- 
tences after receiving commutation of 
the death sentence are not eligible for 
parole without extension of further 
clemency by the Governor to reduce the 
offense from first degree murder to a 
lesser offense, such as second degree 
murder. A prisoner serving life for 
second degree murder is eligible for 
parole consideration after serving ten 
years. Paroles of first degree murder 
cases reduced to second degree by 
executive clemency can be terminated 
only by action of the Governor. Re- 
turn for violation may be ordered by 
the Parole Commsision. 

OKLAHOMA. Capital offenders serv- 
ing life sentences are in the same cate- 
gory as other prisoners with life terms 
and are eligible for parole consideration 
by the Pardon and Parole Board after 
serving fifteen years. The Criminal 
Court of Appeals has the power to 
modify sentences in cases on appeal. 
The Pardon and Parole Board has au- 
thority to-recommend clemency to the 
Governor. Paroles may be revoked on 
application from the Pardon and Parole 
Officer to the Governor. The Governor 
has authority to grant pardons after 
same has been recommended by the 
Pardon and Parole Board. 

OREGON. Capital sentences may be 
commuted: to life imprisonment by the 
Governor. All persons serving life sen- 
tences are eligible for parole considera- 
tion by the Board of Parole and Proba- 
tion after serving seven years. By law, 
any parolee is eligible for discharge after 
one year, but by rule of the Board of 
Parole and Probation this period is ex- 
tended to ten years for life sentences. 
In the past twenty years, only two com- 
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mutations from death to life have been 
granted. There have been no paroles 
granted to capital offenders. 

PENNSYLVANIA. The Governor, 
on recommendation of the Board of 
Pardons, may commute death to life. 
Further commutation is required be- 
fore the prisoner may be paroled by the 
Board of Parole. The life’ maximum 
stands unless reduced by commutation. 
The Board of Parole may revoke for 
violation. 

RHODE ISLAND. This state has 
the death penalty for only one offense, 
murder committed by a person under 
sentence of imprisonment for life. 

SOUTH CAROLINA. The Governor 
has power to commute death sentences 
to life terms, and to grant reprieves. 
The Probation, Parole and Pardon 
Board may parole capital offenders serv- 
ing life sentences after ten years of im- 
prisonment. The board may terminate 
parole for a capital offender by granting 
a complete pardon. 

SOUTH DAKOTA. Death sentences 
may be commuted by the Governor to 
life imprisonment, but capital prisoners 
in this status are not subsequently pa- 
roled. The Governor has authority to 
parole and could terminate parole by 
revocation or by extending further 
clemency. 

TENNESSEE. The Governor can 
commute the death penalty to life im- 
prisonment. The commuted capital 
prisoner is eligible for parole by the 
Board of Pardons, Paroles and Proba- 
tions after serving thirteen years and 
seven months. Parole cannot be termi- 
nated except by revocation by the board 
for violation. ; 

TEXAS. The Board of Pardons’ and 
Paroles recommends various forms of 
executive clemency which the Governor 
may grant or refuse. Commutation from 
death to life is granted by the Governor 
on recommendation of the Board of 


Pardons and Paroles. All other. ex- 
ecutive clemency may be granted and 
terminated through the same procedure. 
Executive clemency may take the form 
of reprieve and stay of execution, con- 
ditional pardon, reprieve, emergency re- 
prieve, commutation of sentence, or full 
pardon. 

UTAH. The Board of Pardons may 
commute the death penalty to life im- 
prisonment, and later commute the life 
sentence to a definite period of time 
at expiration of which parole may be 
granted by the board. Parole may be 
terminated by the Board of Pardons. 
No paroles were granted to commuted 
capital offenders from January 1920 to 
January 1952. 

VERMONT. The Governor may 
commute a death penalty to life impris- 
onment. He may extend further clem- 
ency in the form of pardon or condi- 
tional pardon to release the prisoner. 
However, in the past twenty years the 
only prisoner whose capital sentence was 
commuted to life has not been paroled. 
During this same period there was one 
other capital conviction, which resulted 
in execution. If a conditional release is 
granted, the Governor has power to re- 
voke or terminate it. 

VIRGINIA. Death sentences can be 
commuted by the Governor to life im- 
prisonment. The Governor may also 
grant a pardon or conditional pardon to 
prisoners serving life sentences. The 
conditions of the pardon may be set by 
the Governor and may be the conditions 
of parole, including supervision by a 
parole officer. Such conditional release 
can be terminated by a specification in 
the pardon designating a definite period 
at the end of which the conditions of 
the pardon will be satisfied, or by abso- 
lute pardon or revocation by the Gov- 
ernor. Parole supervision may be ended 
at the discretion of the Parole Board, 
usually after five years. 
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WASHINGTON. The Governor 
holds the power to commute death sen- 
tences to life imprisonment. Prior to 
1951 a life prisoner could be released 
only by full pardon or conditional par- 
don. Since 1951 the Board of Prison 
Terms and Paroles has jurisdiction over 
life prisoners and may consider them for 
parole after they have served twenty 
years less earned good-time allowance. 
This cannot be less than thirteen years 
and four months. Parole on life sen- 
tences can be terminated only by full 
pardon or by final discharge and resto- 
ration of civil rights, both actions being 
solely in the Governor’s power. The 
board, however, may, at its discretion, 
issue a conditional discharge from su- 
pervision, eliminating the reporting re- 
quirement of parole. Other conditions 
of parole remain in effect. 

WASHINGTON, D. C. No reply 
received. 

WEST VIRGINIA. Prisoners whose 
death sentences are commuted by the 
Governor are eligible for parole after 
serving ten years, unless they have had 
two prior felony convictions, in which 
case they must serve fifteen years. Re- 
lease from parole can be effected only 
by clemency, action of the Governor. 

WISCONSIN. There is no death 
penalty in the state of Wisconsin. 

WYOMING. There is no commuta- 
tion of the death penalty to life impris- 
onment. Death sentence is mandatory 
for certain offenses unless the jury speci- 
fies “without capital punishment,” in 
which event life term is imposed. These 
life sentences may later be commuted to 
an indeterminate term by the Governor 
on recommendation of the Board of 
Pardons, making parole possible on ex- 
piration of the minimum sentence. Pa- 
role may be terminated by expiration 
of maximum sentence less good-time al- 
lowances, and by further commutation 
action of the Board of Pardons. 


STATISTICS ON PAROLING OF 
CAPITAL OFFENDERS 


In Table 1 are presented the data re- 
ceived from twenty-two states on the 
paroling of capital cases. The table 
does not include five Pennsylvania cases 
whose life sentences, after commutation 
from the death penalty, were terminated 
by full pardon. Nor does it include 
several cases whose life terms were com- 
muted to permit deportation to foreign 
countries. Statistics from five other 
states had to be excluded for various 
reasons. 

The table shows that 197 capital 
cases were paroled in 22 states over 
periods ranging from 1 to 38 years. 
Eleven cases violated parole by ‘the 
commission of new offenses, 7 violated 
by breach of rules, 11 died while on 
parole, 5 absconded from supervision, 
129 are still on parole, and 34 were 
discharged from parole. Combining the 
three forms of violation of parole, we 
have 23 cases or 11.7 per cent of the 
total. This figure compares favorably 
with violation rates usually reported by 
parole agencies for all categories of of- 
fenders, but its reliability is to be seri- 
ously questioned. The small number of 
cases reported by each state and the 
wide differences between the states in 
the laws and policies governing the proc- 
essing of these cases make any conclu- 
sions extremely hazardous. 

Of the states that submitted statistics, 
Pennsylvania and Texas furnished data 
sufficiently comprehensive to warrant 
separate treatment. The period covered 
by the Pennsylvania statistics extended 
from June 1914 to March 31, 1952. In 
1913 a law was passed providing for the 
abolition of hanging capital cases in the 
separate county seats and for the sub- 
stitution of electrocution of all such 
cases in a newly built prison in the cen- 
ter of the state Since that time an 
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TABLE 1—CAPITAL Cases PAROLED AND THEIR PRESENT STATUS 
eh Number of Violators 
Cap’ 
sate | lott, | Gs! | —_— Dea | Sil [oomo 
Offense | of Rules |Absconded 

Arizona 20 2 0 0 0 0 1 1 
Colorado 22 1 0 0 0 0 1 0 
Connecticut 25 3: 0 0 0 0 3° 0 
Delaware 20 27 0 4 1 0 22 0 
Florida 10 12 2 0 0 1 8 1 
Idaho 20 1 0 0 0 0 0 1 
Illinois 20 1 0 0 0 0 1 0 
Indiana 20 3 0 0 0 6 3 0 
Kentucky 21 10 0 1 0 0 9 0 
Maryland 32 5 0 0 0 0 5 0 
Missouri 20 1 0 0 0 0 1 0 
Nebraska 20 1 0 0 0 0 0 1 
Nevada 20 3 0° 0 0 0 3 0 
New Hampshire 20 2 0 0 0 0 2 0 
New Mexico 20 10 0 0 0 0 0 10 
New York 20 18 0 0 2 1 14 1 
N. Carolina 20 32 5 0 0 0 20 7 
Pennsylvania 38 36 3 1 1 7 17 7 
Texas 28 21 1 0 1 2 14 3 
Virginia 20 3 0 1 0 0 2 0 
Washington 1 2 0 0 0 0 2 0 
Wyoming 20 3 0 0 0 0 1 2 

Total 197 11 7 5 11 129 34 








electrocution docket has been: kept by 
the warden of the prison. This docket 
was the principal source of our data. 

The Texas statistics cover the period 
from February 8, 1924 to March 31, 
1952. It should be recalled that in 
Texas capital punishment applies to the 
crimes of murder, rape, and robbery 
with arms, whereas in Pennsylvania it 
applies only to murder in the first de- 
gree. 

Table 2 shows the number of cases 
executed and the number commuted to 
life imprisonment for each of the three 
crimes for which capital punishment 
may be imposed. Of 269 cases sen- 
tenced to die for murder, 21 per cent 
were commuted to life. Only 7 per 
cent of those charged with rape, and 
five of eight cases of robbery, were com- 
muted to life. Of the total of 350 cases 

















sentenced to die, 19 per cent were com- 
muted to life imprisonment. 

In Table 3 we have presented the 
same cases segregated according to' of- 
fense and race or nationality. For the 
sake of brevity we will use the term 
“race” loosely. 


TABLE 2—EXECUTIONS AND COMMUTATIONS 
TO LIFE IMPRISONMENT IN TEXAS 
FROM FEBRUARY 8, 1924 TO 
Marca 31, 1952 




















Executed » Commuted 

Total 

Offense P P Numbers 

Number | Cent | Number | Cent 

Murder 213 79 56 21 269 
‘Rape 68 | 93 5 7 73 
Robbery 3 | 37 5 63 8 
Total 284 81 66 19 350 
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TABLE 3—CapiraL CASES By OFFENSE AND RACE—TEXAS 
SeT f 

White Negro Mexican Indian 

Offense Total 
Number | Per Cent | Number | Per Cent | Number | Per eal Number | Per Cent 

Murder 88 32.7 147 54.6 33 12.3 1 0.4 269 
Rape 12 16.4 56 76.7 5 6.9 0 0.0 73 
Robbery 5 62.5 3 36.5 0 0.0 0 0.0 = 8 
Total 105 30.0 206 58.9 38 10.8 1 0.3 350 




















In Table 4 we have the number of 
executions and commutations to life im- 
prisonment for Pennsylvania and for 
Texas. During the period covered by 
the statistics, Pennsylvania executed an 
average of 8.6 capital cases a year as 
compared with Texas’ average of 10.1 


In Table 5 we note that of the 399 
Pennsylvania capital tases, 64.2 per 
cent were white, 35.6 per cent were Ne- 
gro. One was Mongolian. When all 
the Texas cases are considered, regard- 
less of offense, we find that 30 per cent 
were white, 59 per cent Negro, and 11 


TABLE 4—EXEcUTIONS AND COMMUTATIONS TO LIFE IMPRISONMENT FOR 
PENNSYLVANIA AND TEXAS 


Executed 


State 


Commuted 
Total Number 





Pennsylvania 
Texas 


399 
350 





Total 








749 








cases. If we consider only the murder 
cases for Texas, the average drops to 
7.6 cases per year. If we consider only 
murder we find that Texas commutes 
20 per cent of the cases as compared 
with Pennsylvania’s 18 per cent. The 
difference is not significant. 


per cent included 38 Mexicans and 1 
Indian. If we consider only the Texas 
cases convicted of murder, we have 33 
per cent white, 55 per cent Negro, and 
12 per cent including 33 Mexicans and 
1 Indian. 

Table 6 shows the disposition of the 


TABLE 5—PENNSYLVANIA AND TEXAS CAPITAL CASES BY STATE, CRIME, AND RACE 























X White Negro Others 
State Nim bars 
Number | Per Cent | Number | Per Cent | Number | Per Cent 
1. Pennsylvania 256 64.2 142 35.6 1 0.2 399 
2. Texas: all crimes — 105 30.0 206 59.0 39 11.0 350 
3. Texas: murder 88 33.0 147 55.0 34 12.0 269 
Total (1 and 2) 361 480 348 470 40 5.0 749 
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TABLE 6—DISPOSITION oF CASES 
AFTER COMMUTATION 

















Number 
Disposition 

Pardoned 5 0 
Conditionally released 41 22 
Transferred to mental hospital 7 1 
Died in prison 7 8 
Transferred to county prison 0 t 
Escaped from prison 0 4 
Discharged 0 2 
Still in prison on March 31, 12 28 

1952 

Total 72 66 





cases whose death sentence was com- 
muted to life imprisonment, as far as it 
is known. Texas does not use the par- 
don in the fashion used in Pennsyl- 
vania. Of the two cases discharged in 
Texas, one was by order of court and 
the other by order of the Governor. 
The 41 cases conditionally released in 
Pennsylvania include five that were re- 
leased for deportation. Only one case 
was released for deportation in Texas. 
Of the 41 Pennsylvania cases that 
were conditionally released, 31 were 
white and 10 Negro. Of the 22 Texas 
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cases, 8 were white, 11 Negro, and 3 
Mexican. 

The question of what became of the 
capital cases conditionally released was 
answered in Table 1. Of the four cases 
that were returned for violation in Penn- 
sylvania, two were reparoled. One of 
these was discharged from parole by 
commutation of maximum sentence; the 
other is still on parole. Thus 18 of 
those originally sentenced to die are 
still on parole. 

One of the questions frequently asked 
about persons sentenced to serve life 
terms is how long they actually remain 
in prison before they are released. 
With the data at hand it was possible 
to give a tentative answer to this and 
other questions. For example, how 
much time usually elapses between the 
sentence of death and commutation to 
life? How long does the capital of- 
fender serve on parole before discharge? 
How long does he remain before he 
dies? These questions are tentatively 
answered in Table 7. We have included 
some data from Kentucky. 

It is significant that there are 17 
cases in Pennsylvania, 14 in Texas, and 
9 in Kentucky that have been on parole 


TABLE 7—Tiwe Lapses BETWEEN DISPOSITION STAGES IN CAPITAL Cases 


























Pennsylvania Texas Kentucky 
Time and Stages 
Number| Average |Number| Average | Number] Average 
of Time of Cases Time of Cases Time 
Time served before death sentence 
was commuted to life 72 9 6 mos No data 12 15.2 mos 
Time served before release from 
prison 46 |143 yrs.| 22 | 11.4 yrs 10 10.0 yrs 
Time served on parole before 
discharge 7 10 5 yrs 3 82 yrs No data 
Time served on parole before death 7 4.0 yrs 2 2.3 yrs. No data 
Time served on parole as of 
March 31, 1952 17 8.1 yrs. 14 8 5 yrs. 9 6.8 yrs. 
Time served by those in prison as of 
March 31, 1952 ; 12 |139 yrs 28 7 3 yrs. No data 
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on an average of more than seven years 
without violating in a degree to warrant 
return to prison. On the basis of the 
statistics usually published by parole 
boards the likelihood of violation by 
these persons in the future is very re- 
mote, for it has been shown time and 


again that more than 95 per cent of 
violations occur within the first three 
years of parole. 

The statistics we have presented point 
up the need for more thoroughgoing re- 
search in this relatively neglected area 
of criminology. 
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The Pardoning Power? 


By Austin W. Scott, Jr. 


HE substantive criminal law—con- 

cerning itself with the technical 
problem of what act combined with 
what mental state is necessary to con- 
stitute any of the various crimes in our 
criminal jurisprudence—has been aptly 
described as “an island of technicality 
in a sea of discretion.” * Thus, before 
trial, the police have broad discretion 
as to whether to arrest, and the prose- 
cutor as to whether to prosecute, and if 
so, for what crime. After conviction, 
the trial judge (or, less frequently, the 
trial jury) has discretion as to what 
sentence, within limits, to impose or 
whether to suspend sentence and place 
on probation; the parole board has dis- 
cretion as to the duration of penal treat- 
ment; and the pardoning authorities 
have discretion as to the use of the 
pardon power. 

The technical and inflexible nature of 
the problem of guilt or innocence of 
crime (inherited largely from the his- 
torical fact that in England, when the 
criminal law was being developed, so 
many crimes were punishable by death) 

1 Much of the material in this chapter on 
the powers of pardoning authorities in capi- 
tal cases has been derived from the Attorney 
General’s Survey of Release Procedures, Vol 
3 on Pardon, published by the Department of 
Justice, Washington, D C, 1939 The mate- 
rial on the policies of pardoning authorities 
has been derived mainly from two sources. 
(1) the annual reports of the U S. Depart- 
ment oi Commerce, Bureau of the Census, on 
Prisoners in State and Federal Prisons and 
Reformatories, a series of reports which were 
discontinued in 1946; and (2) reports of vari- 
ous state pardoning authorities giving data 
and reasons for granting pardons, commuta- 
tions, and reprieves. ? 

2 Livingston Hall and Sheldon Glueck, Cases 
on Criminal Law and tts Enforcement (St 
Paul, Minn., 1951), p. 3 
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makes desirable the placing of a good 
deal of discretion in the groups con- 
cerned with criminal law enforcement— 
police, prosecutors, judges, juries, parole 
boards, and pardon authorities. If this 
discretion is taken away from any one 
of these groups, the burden becomes 
correspondingly greater on the others 
to make wise use of their discretionary 
powers. 

Thus in capital cases it has in the 
past been not uncommon to deprive 
judges or juries of their normal discre- 
tion as to sentence, by making the death 
sentence mandatory. The trend in re- 
cent years has been, if not to abolish 
capital punishment, at least to abolish 
the mandatory death sentence. Accom- 
panying this movement has been some- 
thing of a decline in the importance of 
the pardon power in capital cases. But 
as long as capital punishment continues, 
power to pardon in capital cases is 
bound to remain an important element 
in the administration of criminal justice. 

The broad power vested in pardon 
officials to pardon, to commute sen- 
tences, and to grant reprieves, applies, 
of course, to many crimes other than 
capital crimes. In this article, how- 
ever, we shall limit ourselves to a con- 
sideration of these powers in relation to 
capital cases where the death penalty 
has been imposed. ; 


Wuo May EXERCISE PARDON POWERS 


All civilized countries make use of 
some form of the pardon power to 
give flexibility to the administration of 
justice in criminal cases. In England 
this power historically is vested in the 
Crown. But in the United States it is 
vested in the People, who can delegate 
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the power to whomever they please. As 
a matter of practice, the People have 
found it most convenient to give the 
power to the executive branch of the 
government. Thus, under the United 
States Constitution the pardon power 
in federal cases has been delegated to 
the President; and practically all the 
state constitutions have delegated this 
power in state criminal cases to the 
governor, either alone or in conjunction 
with advisers. 

A large majority of state constitutions 
originally gave the power to pardon to 
the governor alone. The more recent 
trend has been toward putting more 
power in the hands of a board. Simpli- 
fying matters somewhat, we find that 
today there are in general three dif- 
ferent arrangements among the states. 
First, in about one-quarter of the states, 
the executive pardon power is vested in 
the governor alone; some of these states, 
however, furnish a pardon attorney to 
aid the governor in these cases. Second, 
about half the states have provided for 
advisory boards whose function is to 
hold hearings on pardon applications 
and make recommendations to the gov- 
ernor, who alone may make the final 
decision; in practice, the governor usu- 
ally adopts the recommendations of the 
board. Third, in about a quarter of 
the states there are boards which, in- 
stead of acting simply in an advisory 
capacity, have the final decision about 
pardons; in all these states, however, 
the governor is a member of the board. 


Types oF PARDON IN CAPITAL CASES 


In discussing the power to pardon in 
cases where the death penalty has been 
imposed, it will be well to consider 
separately three different types of ex- 
ecutive clemency: (1) full pardon; (2) 
commutation of sentence to imprison- 
ment for life or a term of years; and 

, (3) reprieve, or stay of execution. 
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Fut PARDON 


In only a rare case does one sen- 
tenced to death for crime receive a full 
pardon. Usually the best he can hope 
for is a commutation of his sentence to 
life imprisonment. But there is one 
type of case, fortunately quite rare in 
capital cases, where justice demands a 
full pardon—namely, where subsequent 
events prove that the convicted person 
is innocent. 

There is some dispute as to how often 
innocent persons are convicted of seri- 
ous crimes. Some enthusiasts assert that 
the many procedural safeguards ‘which 
are afforded criminal defendants in this 
country—the right to a jury trial, to 
counsel, to be informed of the charge, 
to call witnesses, the privilege against 
self-incrimination, for instance—make it 
impossible to convict an innocent per- 
son. The District Attorney for New 
York County reports that only 3 out of 
27,288 persons convicted in that county 
of felony during the years 1938-49 were 
later shown to be innocent.® 

On the other hand, Professor Edwin 
M. Borchard, in his book, Convicting 
the Innocent, bas collected and dis- 
cussed at length 65 cases of innocent 
persons convicted of crime, mostly in 
this country, of which 29 are murder 
cases. He says that these 65 were 
chosen from a much larger number. 

Borchard’s cases show that innocent 
persons are sometimes convicted of 
crime on mistaken identification by the 
victim, who is often emotionally dis- 
turbed by his experience; sometimes on 
erroneous inferences drawn from cir- 
cumstantial evidence; sometimes on the 
basis of perjured testimony of hostile 
witnesses. Prosecutors, expected by the 
public to produce convictions, are sel- 

8 Report “of the District Attorney, County 


of New York, 1946-48, p 143, 
4 New Haven, 1932, 


dom as impartial as they are ideally 
supposed to be, although they do not 
often stoop so low as intentionally to 
use perjured testimony against the de- 
fendant or to suppress evidence favor- 
able to him. Public pressure for re- 
venge sometimes leads juries to convict 
innocent persons. If the jury learns 
that an accused person has previously 
been convicted of an earlier crime, his 
chances of being convicted of this later 
crime are considerably enhanced, so 
much so that he often refuses to testify 
in his own behalf for fear the jury will 
learn of his former conviction. 

Thus it is clear that for one reason 
or another an innocent defendant is 
sometimes convicted and sentenced to 
death, a fact which obviously consti- 
tutes one of the strongest reasons for 
abolishing capital punishment. In such 
a case it is only right that the defend- 
ant should be given a full pardon. It 
seems odd, but in most cases of inno- 
cence established some time after con- 
viction, a pardon is’ the only ‘effective 
way to rectify the wrong, since courts 
generally have no power to grant new 
trials because of newly discovered evi- 
dence after a relatively short period of 
time following conviction. 


CoMMUTATION OF SENTENCE 


Commutation is the substitution of 
a lighter for a heavier punishment. Un- 
like pardon, it does not mean forgive- 
ness, and does not effect a restoration 
of civil rights. Most state constitutions 
specifically include in the pardoning 
power the power to grant commutations. 
In those states whose constitutions do 


not specifically so provide, it is held 


that such a power is included in the 
grant of the pardoning power, for the 
reason that the greater power (to par- 
don) necessarily includes the lesser 
power (to commute). 


THE ParDONING POWER 
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The power to commute sentences is 
exercised in a great many cases other 
than death cases, usually to make eli- 
gible for parole a prisoner whose term 
has not expired. Here we shall con- 
sider the power only as used to avoid 
the death sentence, an important but 
far less common use of commutation. 


` In practice, the power is generally exer- 


cised by commuting death sentences to 
life imprisonment, although occasionally 
the sentence is reduced to imprisonment 
for a term of years. 

To prevent the arbitrary or dishonest 
exercise of the pardoning power by par- 
don authorities, most of the states re- 
quire regular annual or biennial reports 
to the legislature by pardon authori- 
ties concerning the granting of pardons, 
commutations, and reprieves. A study 
of these reports gives us some indication 
as to the reasons why commutations are 
granted in practice. Often the recom- 
mendation of the judge who tried the 
case, the district attorney who prose- 
cuted it, or the state supreme court 
which reviewed it, is emphasized. Fre- 
quently the fact that, of several joint 
participants in the crime, only one re- 
ceived the death sentence (particularly 
if this one was not the moving spirit 
behind the commission of the crime) is 
given as a reason for commuting the 
sentence to life imprisonment. 

Sometimes the evidence against the 
defendant, although sufficient to sus- 
tain a conviction, is conflicting or is 
based on circumstantial evidence alone, 
in which cases the pardon authorities 
may decide to commute the death sen- 
tence. Commutations (or even occa- 
sionally full pardons) are sometimes 
granted because of prior promises made 
by prosecutors, which the state feels 
bound to honor, of lighter punishment 
or immunity in return for turning 
state’s evidence. Sometimes there are 
extenuating circumstances which do not 


-. 
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affect the technical legal question of 
guilt or innocence of a capital crime but 
which do call for the exercise of mercy, 
as for instance in the famous lifeboat 
cases which are so well known to law 
students.® 

A variety of other reasons have been 
given as well, including such matters as 
the youth of the condemned person, the 
evil influence exercised over him by his 
stronger or older companions, his good 
prison record, or the fact that this was 
his first offense. At times the reasons 
are suggested very vaguely: “because of 
the peculiar circumstances of the crime” 
or “because it is considered that justice 
will be satisfied without the taking of 
this man’s life.” 


Factors influencing pardon afficials 


Without doubt there are motivating 
forces which lead pardon officials to 
grant pardons ‘or commutations but 
which are not given as reasons for act- 
ing. At times the condemned man is 
a member of a group which exercises 
great pressure on pardon officials to 
grant clemency; conversely, the victim 
of the crime may be a member of a 
group which just as vigorously opposes 
clemency. Politics is an important fac- 
tor, too, especially where the governor 
alone exercises the pardoning power 
without being insulated by a board of 
pardons. As an elected official, he is 
not impervious to the display of pub- 

5 Thus in one of these cases, Regina v Dud- 
ley and Stephens, L.R 14 QBD 273 (1884), 
two men and a cabin boy were cast away in 
an open boat with almost no food, 1,600 
miles from the Cape of Good Hope On the 
eighteenth day, having been without food and 
water for almost a week, the two men killed 
the cabin boy and ate his flesh. They were 
picked up four days later. Probably none of 
the three would have survived if these ex- 
treme measures had not been taken. The two 
men were convicted of murder and sentenced 
to death, but ‘their sentences were subse- 
quently commuted 


lic opinion for or against a condemned 
prisoner. 

An interesting question arises as to 
how the .governor’s private views on 
capital punishment affect his commuta- 
tion of death sentences. We may ex- 
pect, for instance, that one who strongly 
disapproves of such punishment would 
be more prone to commute death sen- 
tences than would others. A number of 
years ago, the Governor of Oklahoma 
announced his view that the death pen- 
alty was legalized murder and stated 
that he would commute all death sen- 
tences to life imprisonment. The Okla- 
homa Criminal Court of Appeals there- ` 
upon denounced the Governor’s position 
in angry tones, stating that the law for- 
bade him to “allow his scruples to in- 
fluence him in the least.”® But since 
it is uniformly held that the exercise of 
discretion by pardon officials is a mat- 
ter not to be reviewed or interfered with 
by the courts, it is difficult to see how, 
as a practical matter, there can be any 
effective’ way of preventing pardon au- 
thorities from Jetting their views on 
capital punishment influence their de- 
cisions on commutations of death sen- 
tences. 


Extent of commutation 


One last problem is the extent to 
which pardoning officials have in fact 
exercised their power to commute death 
sentences. Figures are not directly 
available on a national basis as to the 
number of cases where the death pen- 
alty was imposed but sentence was com- 
muted. However, we can learn some- 
thing by comparing the number of pris- 
oners received by federal and state 
prisons each year under sentence of 
death with the number of prisoners exe- 
cuted at these same prisons during the 
same period. Those not executed must 


8 Henry v State, 10 Okla. Cr. App 369, 
136 Pac. 982 (1913). 


THE PARDONING POWER l 99 


have either received commutation, died 
(either naturally or by suicide), es- 
caped, or had their càses reversed by a 
higher court. The latter three possi- 
bilities are not very common, however. 

For the seven years 1940-46 inclu- 
sive, 771 condemned prisoners were re- 
ceived, of which number 587 were exe- 
cuted. Most of the 184 unaccounted for 
undoubtedly received commutations.” It 
would seem, then, that, taking the coun- 
try as a whole, commutations are 
granted in about 20 to 25 per cent of 
the cases where the death penalty is 
imposed. This statement is somewhat 
confirmed by the earlier assertion of 
the Select Committee on Capital Pun- 
ishment that “over a given period, the 
percentage of death sentences carried 
out to execution is 71.9 in the United 
States.” 8 

Statistics are available in some of the 
individual states as to the numerical re- 
lationship between those executed and 
those whose sentences were commuted. 
Thus in New York from 1920 to 1936 
there were 252 executions and 83 com- 
mutations.® In New Jersey from 1907 
to 1937 there were 119 persons electro- 
cuted and 27 granted commutation.’° 


TU. S Dept of Commerce, Bureau of the 
Census, Prisoners in State and Federal Pris- 
ons and Reformatories, annual reports for the 
years 1940-46 inclusive. These reports were 
apparently discontinued after 1946. In a few 
states executions do not take place in prisons; 
instead, prisoners are executed by local sheriffs. 
The figures in the text are not quite complete, 
therefore, since they do not take into account 
the comparatively few prisoners sentenced to 
death who were not received by or executed 
at state prisons 

8 Report of the Select Committee on Capi- 
tal Punishment, England, 1930, p. 67. This 
report, however, does not cite the source of 
this information or indicate the “given period” 
involved. 

®Select Committee on Capital Punishment, 
Minutes of Evidence, 1930, p 551. 

10 Emil Frankel, “One Thousand Murderers,” 
29 Journal of Criminal Law and Criminology, 
672, 678 (1939). 


Texas granted 7 commutations out of 
64 cases in the four years 1947-514 

It seems safe to say that of the many 
persons who are convicted of crimes 
whose maximum punishment is death, 
comparatively few receive a death sen- 
tence. Of those who are sentenced to 
die, most are executed, but about one in 
four or five obtains a commutation to 
life imprisonment. 


REPRIEVE 


A reprieve in the case of one sen- 
tenced to death is merely a postpone- 
ment of execution. In general, the 
power to pardon carries with it the 
power to reprieve, whether or not the 
reprieve is expressly mentioned in the 
constitution among the other forms of 
clemency. While reprieves are some- 
times granted in noncapital cases, they 
are most important in capital cases, to 
stay execution of death. 

The reports of pardon authorities 
indicate a variety of different reasons 
for granting reprieves in capital cases. 
They are often granted—as of course 
they should be if the law does not pro- 
vide for an automatic stay of execution 
—pending the appeal of the case to a 
higher court or to allow the condemned 
man to apply to the United States Su- 
preme Court for certiorari or to allow 
him to pursue other procedural remedies 
in the courts. If newly discovered evi- 
dence bearing on the case is found, re- 
prieve should be granted pending an in- 
vestigation into the matter. A reprieve 
may be granted a woman prisoner who 
is pregnant. It is a well-settled rule of 
law that an insane person cannot be 
executed, so reprieves are often granted 
to determine the question of insanity; 
and, if insanity is found, to postpone 
execution until sanity is regained. Re- 
prieves are sometimes granted for less 


11 Texas Board of Pardons, annual reports 
for years 1947-48 to 1950-51. 
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important reasons, such as the fact that 
the date of execution is a holiday or a 
Sunday or the prisoner’s birthday. 


CONCLUSION 


Pardon authorities are given broad 
and almost unrestricted discretion over 
pardons, commutations, and reprieves. 
This fact is one of the elements of 
strength in the proper administration of 
criminal justice. But it has sometimes 
led to abuse, especially in those states 
where one man has the final determina- 
tion over clemency. Unscrupulous gov- 
ernors may build up their political ca- 
reers by using the pardoning power to 
please people with political influence. 
Others, more honest, are influenced by 
the effect of their decisions on the elec- 
torate, rather than by the merits of the 
particular case. 

While the discretion of pardon au- 
thorities is so broad that there exists no 


definite standard by which to deter- . 


mine whether the discretion is being 
abused or not, yet some situations have 
arisen which clearly show an abuse of 
discretion. The most notorious of these 
cases is that of a former Governor of 
Oklahoma, who was impeached because 
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he frequently exercised his power to 
pardon, not on the merits of the case, 
but rather as an accommodation for 
friends or for financial rewards for him- 
self. 

In spite of occasional abuse, however, 
it seems obvious that the power to par- 
don is a necessary part of American 
criminal jurisprudence, in capital as 
well as noncapital cases. As long as a 
conviction cannot be reversed after a 
period of time for newly discovered evi- 
dence proving the defendant’s innocence, 
we need the power to pardon for inno- 
cence. There will always be cases of 
technical guilt but, because of extenuat- 
ing circumstances, comparatively little 
moral fault. The pardon power, in 
other words, is necessary in cases where 
the strict legal rules of guilt and inno- 
cence have produced harsh or unjust 
results. Doubtless the administration 
of the pardoning power can be im- 
proved, as the Attorney General’s Sur- 
vey of Release Procedures, including 
Pardon, has concluded. But the power 
to pardon will continue to play an im- 
portant part in the ultimate disposition 
of capital cases as long as capital pun- 
ishment remains with us. 


Austin W. Scott, Jr., LL.B., Boulder, Colorado, is associate professor of law at the 
University of Colorado, spectalizing in criminal law. He is a member of the Massachu- 


setts Bar and practiced law for two years with a Boston law firm 


He spent four years 


on active duty with the Navy in World War JI. 


The Death Penalty in Washington State 


By Norman S. Hayner and Joan R. Cranor 


| IKE a woman changing her mind, 
the sovereign state of Washington 
has wavered in attitude on capital pun- 
ishment. The death penalty was in ef- 
fect for fifty-nine years, was abolished 
for six, and now has been in effect again 
for thirty-three. Why was it abolished? 
Why was it restored? What is the va- 
lidity of the argument for restoration in 
terms of later results? 

The statutes enacted by the first legis- 
lature of the territory of Washington 
which met in Olympia in 1854 included 
a capital punishment law. Any person 
who either purposely, or in connection 
with a rape, arson, robbery, or bur- 
glary, killed another would upon con- 
viction be guilty of murder in the first 
degree and suffer. death. Such person 
might, however, be pardoned by the 
governor or have his sentence com- 
muted to life imprisonment. 

It was forty-three years later before 
any attempt to abolish the death pen- 
alty was made. This proposal “to pro- 
hibit capital punishment in the state of 
Washington” passed’ the House by a 
vote of 37 to 31 with 10 absentees; it 
was killed in the Senate. Unsuccess- 
ful efforts were again made in 1899, 
1901, and 1907. In 1911 Representa- 
tive Frank P. Goss introduced in the 
legislature a bill to make first degree 
murder punishable by life imprisonment 
in the penitentiary instead of by death. 
“The House spent most of the afternoon 
debating the Goss bill for abolition of 
capital punishment, killing it finally by 
indefinite postponement, 53 to 40.” ? 

iL, 1854, p. 78, sec. 12. 


2 Olympia Daily Recorder, Thursday Eve- 
ning, January 26, 1911 


- were put forth by both sides. 


The measure was also defeated by a 
small majority in the Senate. 

Finally, on February 20, 1913,:after 
two hours of argument and oratory, a 
similar measure did pass the House by 
a vote of 70 to 25. During these two 
hours it was alleged by Mr. Goss that 
the existing law not only had failed to 
lessen crime, but was unjust and in- 
humane. Opponents said that aboli- 
tion would increase crime and add an 
economic burden. Religious arguments 
It was 
stated that convictions were hard to se- 
cure under the existing law: “Many 
guilty persons go free because jurors do 
not wish them hanged.” After the long 
debate, “announcement of the vote was 
received with loud applause in which 
the packed galleries joined.” ? 


CAPITAL PUNISHMENT RESTORED 


Attempts to revive capital punishment 
were made as early as 1915 and again 
in.1917. Fear of a crime wave follow- 
ing World War I was used as a reason. 
When in 1917 John Van Dell murdered 
E. W. Olson, industrial insurance com- 
missioner, and boasted that the state 
could do nothing to him but board him 
for the rest of his life, sentiment for 
restoration of the death penalty flared 
up. This resulted in passage of a capi- 
tal punishment statute by the House. 
The passage of this measure, which was 
later approved by both Senate and Gov- 
ernor, created one of the most exciting 
sessions of the 1919 legislature. The 


- Morning Olympian for March 12 of that 


8 Ibid., February 21, 1913, p 5, column 5 
The bill was later approved by the Senate, 22 
to 17, and was signed by the Governor 
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TABLE 1—EXECUTIONS AND Frrst DEGREE MURDERS PER 100,000 POPULATION 
IN WASHINGTON STATE BY DECADES 
Sy enero Executions> First Degree Murders? 
Decade ae Md deade j 
Number Rate Number Rate 
1, 1902-12 954,824 15 1.57 34 3.56 
2. 1912-22 1,292,232 1 .08 72 5.57 
3. 1922-32 1,501,364 17 1.13 90 5.99 
4. 1932-42 1,687,353 21 1.24 113 6.66 
5 1942-52 2,186,130 12 55 63 2.88 








e 1907, 1917, 1927, 1937, and ‘1947. 


è Data are for periods from October 1 of the first year in each dende t to September 30 of the 


last year. 


year reported the discussion as follows: 


The House, by a vote of 75 to 18, passed 
S. B. 255 by Senators Kuykendall of Gar- 
field, Cox of Walla Walla, and Johnson of 
Stevens-Pend Oreille, restoring the death 
penalty for first degree murder. The bill 
provides that in bringing in a verdict in a 
first degree murder case, the jury shall, if 
it finds the accused guilty, bring in a second 
verdict, deciding whether or not the mur- 
derer shall be hanged or shall serve a life 
sentence in the state penitentiary. Mrs. 
Haskell of Pierce, the only woman in the 
Legislature, voted for the bill. Shattuck of 
Kitsap moved to indefinitely postpone the 
bill Shattuck’s motion lost by a 78 to 15 
vote. “There are too many brutal mur- 
ders,” declared Thompson. “We must te- 
establish the death penalty We must send 
murderers to the gallows.” Davis, Pierce, 
denied that murders had increased in the 
state since the abolition of the death pen- 
alty. He said the records in the Board of 
Control office showed that murders had not 
increased. “Do you remember two years 
ago when Van Dell, the murderer, went 
into the office of Industrial Insurance Com- 
missioner Olson, on this very floor, and 
murdered him? Do you remember that 
Van Dell boasted that he would be sent to 
the pen for life to be fed and cared for?” * 
asked Reed of Mason. “Yes, I remember 


4John Van Dell, WSP 8286, was sentenced 
to life imprisonment for murder in the first 
degree on March 17,1917 Since he died June 
23, 1921 of natural causes, the state did not 
have an exorbitant board bill in his case. 


that and there was a lot of sentiment about 
it, too,” replied Davis “They used to 
burn witches in the olden times,” said Shat- 
tuck (Sheriff of Kitsap County), closing 
the debate. “TI tell you that I have shot at 
men and I have hit them. I have taken 
bad men to the penitentiary and have had 
them threaten to kill me when they got 
out. I don’t want this Legislature to pass 
a law to hang the man that killed me. If 
he is quicker than I am and if he gets me, 
he is welcome. I tell you no man ever de- 
lberately killed another unless his brain 
was diseased. Murderers are all crazy. 
Lock them up for life and take away the 
pardoning power of the governor. That is 
the right way. If you vote to pass this 
law, remember that next time a murderer 
is hanged in this state, you helped drive a 
nail in the scaffold.. You helped to hang 
him.” 


WHAT ARE THE Facts? 


Now, after thirty-three more years 
of experience with capital punishment, 
what can we say about the validity of 
these arguments? What has been the 
trend of executions during the past fifty 
years? Does this seem to have any re- 
lation to the rate for first degree mur- 
ders? Do all counties use the death 
penalty? ‘What is the warden’s attitude 
toward executions? 

Table 1 shows the number of execu- 
tions per 100,000 population by decades 
and the number of first degree murders 
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which resulted in commitment to the 
penitentiary. 

It will be noted that the relation of 
executions to population remained fairly 
constant except for the period when the 
death penalty was abolished and during 
the last decade, when hangings dropped 
sharply. Although the murder rate in- 
creased during the second ten-year pe- 
riod when there was only one execution, 
it remained high in the third and fourth 
decades when hangings were frequent, 
and decreased with the execution rate 
in the fifth. These data suggest, but do 
not prove, (1) that executions have no 
clear-cut deterrent effect on murders 


- TABLE 2—COMMITMENTS FOR CAPITAL 
CRIMES FOR THREE SUCCESSIVE 
Srx-YEAR PERIODS BEGINNING 


Marca 1907 
Capital Crime 
Total Commitments 
Period Commit- 
ments 
Number Percentage 
1907-13 2,397 16s 7 
1913-19 1,904 37 19 
1919-25 2,001 35° 17 











a Seven executions. 
b Five executions. 


and (2) that the incidence of both exe- 
cutions and murders is a product of 
other, more basic factors.® 

Executions became a function of the 
state penitentiary in 1904. Prior to 
May 6, 1904, when the first person was 
hanged at the Walla Walla prison, the 
counties had performed that duty. Since 
then there have been sixty-six of them. 
Twenty of the thirty-nine counties in 


5 First degree murders do not, of course, in- 
clude the many instances where the charge 
accusing a person of first degree murder has 
been amended to read second degree murder 
on condition that the defendant plead guilty 
It would be interesting to know whether such 
arrangements have increased or decreased in 
frequency during the past decade. 
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the state have never sent an individual .. 
to Walla Walla for execution. Six coun- 
ties have sent one; six counties, two or 
three; five counties, four or five; one 
county, nine; and one, fourteen. This 
means that, while the penalty is avail- 
able to all courts, thirty-two counties 
are either not using it at all or using it 
to a limited extent. 

The death penalty was repealed March 
22, 1913 and restored March 14, 1919. 
Records available at the prison indicate 
that there was an increase in the num- 
ber of capital crimes committed during 
that pericd. The higher rate continued, 
however, after capital punishment was 
restored, 

One of the authors is a penologist 
who has spent more than twenty years 
in penal and correctional administra- 
tion. His first experience with capital 
punishment occurred three years ago 
when he came to the Washington State 
Penitentiary. Two adjacent counties 
had suffered from almost identical mur- 
‘ders. Because of a sharp difference in 
penal philosophy, the murderer who had 
many undesirable characteristi¢s was 
given life, while the other, a fine-ap- 
pearing fellow who seemed to have much 
more promise for rehabilitation,® had to 
be hanged. To those who are respon- 
sible for the execution of the death pen- 
alty, it is no pleasant task. We have 
never talked with a prison warden en- 
joined with this duty who was favorable 
to the death penalty. The late Warden 
Lewis E. Lawes, perhaps responsible for 
more executions than any other official 
in our country, concluded: “My experi- 
ence has convinced me of the futility of 
capital punishment.” * To such ward- 
ens an execution seems even less hu- 

€ A 1948 study of the 89 first degree mur- 
derers released from the territorial and later 
the state prison between 1882 and 1947 showed 
that only six were known to have gotten into 
trouble again ‘ 


1 Twenty Thousand Years in Sing Sing (New 
York, 1932), p. 1 
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„mane to the man’s family than to the ple of Washington State will retain the 

convicted person himself. death penalty. An occasional special 

Although any group that has changed case, like that of Van Dell, will tend to 

its mind twice could conceivably do so prevent abolition of capital punishment 
once more, it is probable that the peo- again. 


Norman S Hayner, Ph.D., Seattle, Washington, is professor of sociology at the Uni- 
versity of Washington. Since April 1951 he has been on leave from the university to 
serve as a member of the Washington State Board of Prison Terms and Paroles. He 
was formerly Jane Addams Professor of Sociology and Social Service at Rockford Col- 
lege. He 1s author of Hotel Life (1936) and The New in Old Memco (1953), and of 
articles in the field of criminology. 

John R. Cranor, Walla Walla, Washington, is warden of the Washington State Peni- 
tentiary. Prior to 1930 he served in the public schools of Michigan, Indiana, and Ilinois 
His career ın penal and correctional administration has included positions in Minors, 
Pennsylvania, Connecticut, New York, and Rhode Island, in addition to Washington 
During 1947-49 he was Civilian Prison Administrator with General Douglas MacArthur 
in Japan, - 


Abolition and Restoration of the Death Penalty 
in Missouri 


By ELLEN ELIZABETH GUILLOT 


HROUGHOUT the nineteenth cen- 

tury and up to the present time, 
there has been in the state of Missouri 
a more or less academic interest in the 
subject of capital punishment. Various 
articles for or against the practice have 
made their appearance in the press from 
time to time. The matter was, however, 
of crucial importance in the spring of 
1917 when the legislature abolished the 
death penalty, and again in 1919 when 
it was restored. As far as Missouri is 
concerned, the most significant interest 
in this subject is confined neatly within 
this period It is possible, therefore, to 
present a fairly comprehensive account 
of the history of capital punishment in 
Missouri within the limitations of those 
two years. 


THE MOVEMENT FOR ABOLITION 


In connection with the act abolishing 
capital punishment passed by the Mis- 
souri Legislature in 1917, it is to be re- 
membered that the movement for the 
reform of prison life and the reforma- 
tion of individual criminals was at that 
time nation-wide. It is therefore natu- 
ral to believe that the Missouri act was 
a part of this greater movement. 

The basic idea was that capital pun- 
ishment forestalled the possibility of 
reformation. In addition, it had be- 
come increasingly difficult to get prop- 
erly qualified jurors to serve in cases of 
capital crime, because of their consci- 
entious scruples against the infliction of 
the death penalty. For example, Judge 
Nick T. Cave, now of the Kansas City 


1 The writer is indebted to Judge Cave for 
much of the material for this article. Judge 
Cave was a member of the Judiciary Com- 


Court of Appeals, told the writer that 
in 1914, while he was Prosecuting At- 
torney for Callaway County, he prose- 
cuted, for first degree murder, a colored 
man who was accused of shooting and - 
killing a white boy. The case was 
opened on Monday and went to the 
jury on Wednsday afternoon. The jury 
did not report until Saturday afternoon, 
when it was called into court by the 
presiding judge. It was learned later 
that on the first ballot the jury was 


‘ unanimous in its verdict of first-degree 
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murder, but on the question of inflict- 
ing capital punishment the jurors failed 
to agree; seven were for hanging and 
five for life imprisonment: A decision 
by the jury regarding punishment was 
therefore impossible. 

The movement for the abolition of 
capital punishment is described as 
gradual and as-characterized by a sen- 
sible approach. A good many reforms 
in the treatment of prisoners had al- 
ready been carried out, such as estab- 
lishment of night classes at the peni- 
tentiary, exercises out of doors, dedica- 
tion of a rew playground for prisoners 
with facilities for playing baseball, 
elimination of the contract labor sys- 
tem, and the purchase of a prison farm 
along the rich Missouri River bottoms 
where quantities of fruits and vegetables 
were raised and the prisoners given op- 
portunity for work in the out-of-doors; 
severe punishments (such as hanging up 
by the thumbs) had been done away 
with, and the parole system had been 
rewritten.” 





mittees of both houses of the Legislature dur- 
ung this decade. 
3 Kansas City Star, April 4, 1917, p. 2. 
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Tue Act oF 1917 S 


The bill for the abolishment of capi- 
tal punishment in Missouri was intro- 
duced in the Forty-ninth General As- 
sembly in 1917 by Representative O. B. 
Whitaker of Hickory County. Whitaker 
was a man of importance in the state; 
he had been president of three’ small 
colleges, and had written a number of 
books on Christian fellowship and so- 
cial problems. The revised statute as 
adopted read as follows: í 


An Act to Abolish Capital Punishment ın 
the State of Missouri. From and after the 
taking effect of this act it shall be unlaw- 
ful in this state to take human life as a 
punishment for crime, and no court shall 
enforce capital punishment as a penalty 
for cnme All acts and parts of acts in- 
consistent or in conflict with this act are 
hereby repealed. 


The act was approved on April 13, 1917. 
It never appeared in the Revised Stat- 
utes of Missouri, since it was repealed 
before the codification of 1919. 

It will be noticed that this important 
enactment was made just when this 
country was entering the First World 
War. There was probably little oppo- 
sition to the law; so occupied were the 
people and the newspapers with the war 
that the enactment was hardly noticed 
in the press. There were, however, 
some brief comments expressing satis- 
faction that the spectacle of public exe- 
cution, with its attendant debauchery, 
would no longer take place.* 

The matter was perhaps exaggerated, 
since the number of criminals put to 
death was certainly not large. The 
Kansas City Star reported that there 
were in Jackson County nine victims in 
twenty-six years, and the St. Lonis 


8 Missouri Historical Review, Vol. XXXVI, 
No. 4 (July 1942), p 310 

*William M Reedy, “Hanging is a Lost 
Art,” Kansas City Star, April 19, 1918. 

5 Kansas City Star, April 15, 1917, p. 8A. 
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Post-Dispatch noted that not a single 
execution had taken place in St. Louis 
County during the fourteen years previ- 
ous to the passage of the act.® 


OPINION For AND AGAINST 


There were certain serious misgivings 
and difference of opinion as to what 
would result from the repeal of the law 
inflicting the death penalty. Hunt C. 
Moore, then prosecuting attorney of 
Jackson County, declared that the new 
statute was a humane law and that the 
abolition of capital punishment would 
have no effect on the spread of crime. 
It would also, he thought, make it pos- 
sible to secure better juries in first-de- 
gree crime cases. 

Judge Ralph S. Latshaw of the same 
county, however, was bitterly opposed 
to the new enactment. He thought it 
had been made by softhearted legis- 
lators who allowed their sympathies to 
overpower their reason. He believed 
that the penitentiary held no terror for 
the rapist, the robber, or the murderer, 
and that life sentences were a joke. He 
said that there was but one man in the 
State Penitentiary at that time who had 
been there over ten years, and that he 
was a poor, unknown, friendless Ha- 
waiian who would also have been free 
if he had had a single friend. Judge 
Latshaw also said that kidnaping and 
train robbery were so rare since they 
had been punishable by death that not 
a single instance had come to his at- 
tention. He quoted the Bible as his 
authority: “Whosoever sheddeth the 
blood of man by man shall his blood 
be shed.” 7 

Dissatisfaction among law enforce- 
ment agencies with the new law abolish- 
ing capital punishment seems to have 
grown during the two years following 

8 St. Lotis Post-Dispatch, July 5, 1919, p 


14 
7 Kansas City Star, April 15, 1917, p. 8A. 
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its enactment, for we find that Prosecut- 
ing Attorney McDaniels of St. Louis 
County issued early in January 1919 
an appeal for the re-enactment of the 
older statute.® 

This was possibly in some measure 
provoked by a situation described by 
Judge Cave, who records the commis- 
sion of a serious crime shortly before 
the abolition act was repealed. Men 
from St. Louis came to Fulton, in 
Callaway County, where copper wire 
was stored preparatory to the construc- 
tion of certain electrical installations. 
Copper wire was very valuable at that 
time. The robbers cut the wire into 
short lengths and loaded it into their 
truck. They carried it to St. Louis, 
and it was reported to the police that 
the truck was to-be stored in a garage 
behind an apartment building. Police 
officers were stationed at the garage to 
await the arrival of the robbers. The 
men drove the truck into the alley lead- 
ing to the garage, and when officers at- 
tempted to put them under arrest, a 
battle followed. Two policemen were 


killed. Later the men were caught and ` 


came to trial. They were sentenced to 
the penitentiary for life. 

There was a hysterical reaction to 
these murders. People who had been 
previously opposed to capital punish- 
ment were outraged, and newspapers 
that had supported its abolition now 
advocated the restoration of the death 
penalty for murder. It was argued that 
the criminal element had no fear of the 
law and that criminals could “shoot 
their way out” If they surrendered to 
the police, they would be sent to the 
penitentiary; if they murdered the po- 
lice, they would also merely be sent to 
the penitentiary. The law thus gave no 
protection to the police. 
ment officers throughout the state urged 
the restoration of capital punishment. 


8 St. Louis Post-Dispatch, Jan. 26, 1919, p. 
2 Editorial Section. 


Law enforce-. 


THe Act oF 1919 


The consequence of McDaniel’s ap- 
peal and of the situation just described 
was the introduction in the Missouri 
Senate, Fiftieth General Assembly, by 
Senator Mayes of Penobscot County, 
on January 20, 1919, of Senate Bill 84, 
entitled 


An Act to repeal an Act of the Forty-ninth 
General Assembly, approved April 13, 1917, 
entitled “An Act to Abolish Capital Pun- 
ishment in the State of Missoun” and to 
enact a section reviving all former laws 
providing for capital punishment. 


The bill went through the ordinary rou- 
tine of legislative procedure in the Sen- 
ate and, on April 3; 1919, was passed 
by a vote of 26 yeas, 8 nays, absent 3. 
However, when the bill came up in the 
House, at a time when it was next to 
impossible to keep more than a bare 
quorum in their seats, it lacked three 
votes to pass that body.® 

One does not know how long the bill 
abolishing capital punishment in Mis- 
souri might have remained on the stat- 
ute books had it not been for a series of 
crimes that greatly disturbed the pub- 
lic mind. In the jail at Lamar, in Bar- 
ton County, there was confined a man 
ominously named Jay Lynch. It is be- 
lieved that his wife or mother or both 
of them delivered to him a package con- 
taining a pistol. Lynch, so equipped, 
made his dash for liberty and in so 
doing killed the sheriff and the sheriff’s 
son. He seems to have been tried and 
sentenced to life imprisonment. A mob 
broke into the jail and seized and 
lynched him early in June 1919.2° Rep- 
resentative Chancellor of Barton County 


D Journal of the Missouri Legislature, 50th 
General Assembly, Regular and Extra Ses- 
sions, Senate, p. 50; Kansas City Times, July 
3, 1919, p 13 

10 St, Louis Post-Dispatch, June 18, 1919, 
p. 17. 
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told his fellow legislators that this lynch- 
ing would not have occurred had it. not 
been for the law of two years previous 
abolishing capital punishment.7? Also, 
at the same time, peace officers of 
Lafayette County were murdered.!? 

But the most disturbing event of this 
kind was in connection with the robbery 
of the Meramec Trust Company in St. 
Louis County, June 12, 1919, on which 
occasion one patrolman was killed and 
another wounded. A number of “Let- 
ters from the People” appeared in the 
Post-Dispatch, some of which are ex- 
tremely interesting in their reflection of 
public sentiment. On June 17 one cor- 
respondent quotes from a recent edi- 
torial in the Post-Dispatch, “the stolen 
money was speedily recovered, and two 
desperate principals were by arrest per- 
manently removed from the class of 
those who prey on the community.” 
He then goes on: 


The Post-Dispatch is slightly mistaken. 
First, they were not desperate. Desperate 
men fight to the last. Secondly, they will 
not be permanently removed, at least so 
long as there is a workable parole board. 
They will probably be at lberty in three 
or four years as is usual ın such cases. A 
short time ago I read in your esteemed 
paper where five hundred or so murderers 
were let loose in society. All paroled by 
the board. Will they commit murder 
again? ... It is truly marvelous that we 
do not have more lynching than we do. 
The people of Missouri deserve credit for 
it. If the law don’t protect, who will? 
Shall we have to go back to the day when 
every man carried his own legislature and 
his justice strapped to his belt? 


Another letter writer on June 28, 
however, declaring himself opposed to 
capital punishment, quotes Genesis 9: 6, 
as given above, and adds, “This would 
exterminate the race.” 


11 Kansas City Star, July 3, 1919, p. 13. 
12 Ibid. 
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ACTION BY SPECIAL LEGISLATIVE 
SESSION 


Significant action connected with the 
settlement of the issue came from the 
Tenth Ward Improvement Association 
of St. Louis. It happened that a spe- 
cial session of the Missouri Legislature 
had just been called by Governor Fred- 
erick G. Gardner to convene July 2 to 
consider and ratify the amendment to 
the federal Constitution granting suf- 
frage to women. The Tenth Ward Im- 
provement Association joined in the cur- 
rent demand on the Governor to issue a 
supplemental message to the legislature 
calling upon it to consider a bill restor- 
ing capital punishment in Missouri. The 
association complained that St. Louis 
had been overrun with crime during the 
past year, and said that crime had been 
violent because criminals knew that 
capital punishment was no longer law 
in Missouri. 

Governor Gardner, in his reply to the 
Tenth Ward Improvement Association, 
stated that he had not included the 
question of the restoration of capital 
punishment in his call because the legis- 
lature meeting in regular session had 
opposed restoration. A new legislature 
would be chosen in eighteen months, 
and it might view the matter differently. 
He added that he had been in communi- 
cation with ‘the governors of eleven 
states in which capital punishment had 
been abolished, and they had been asked 
if crime had increased. “None said that 
it had increased, and eight declared that 
it had not.” The Governor was thus 
reluctant to have the matter of the 
restoration of capital punishment con- 
sidered at the special session of the 
legislature.1* 


18 St. Louis Post-Dispatch, June 16, 1919, 
p. 12. 

14 St, Louis Post-Dispatch, June 24, 1919, 
p. 14. 


ABOLITION AND RESTORATION OF THE DEATH PENALTY IN MISSOURI 


A petition was circulated by Repre- 
sentative Chancellor of Barton County 
that requested the Governor to send a 
special message to the legislature sub- 
mitting the question of restoring capi- 
tal punishment. This petition was 
quickly signed by 78 members of the 
House, six more than a constitutional 
majority. The Governor was anxious 
to hold down the expenses of the spe- 
cial session and to confine the members 
to action on the issue they had been 
summoned to consider. However, he 
met with four or five petitioners, dis- 
cussed the matter with them, and de- 
manded of them statistics. In spite of 
the fact that none of them had any 
statistics, he yielded to their argument 
that public sentiment among their con- 
stituents was most decidedly in favor of 
restoring the capital punishment law 
for the purpose of discouraging high- 
way robberies, bank robberies, and at- 
tendant murders. 

The Governor thus gave his consent, 
but the session that restored capital 
punishment in Missouri was a stormy 
one. The friends of the Governor re- 
sorted to obstructive tactics to prevent 
the matter from coming to a vote, and 
the debate was complicated by the pro- 
posal of an amendment to substitute the 
electric chair for the noose.*® 

The legislature at this special session 
repealed the act of 1917 and re-enacted 
sections of the revised statutes of 1909, 
so that treason, rape, kidnaping for 
ransom, perjury committed in the trial 

15 Kansas City Times, July 6, 1919, p. 1. 
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of any indictment for.a capital offense, 
train robbery of certain sorts, and mur- 
der in the first degree remained punish- 
able by death at the discretion of the 


jury. 
CoNCLUSION 


The abolishment of capital punish- 
ment in Missouri thus came about as 
part of a general movement for the 
amelioration of the lives of the con- 
demned that was nation-wide, and capi- 
tal punishment was restored by an ur- 
gent public sentiment of fear and in- 
dignation brought about by crimes 
following the First World War. 

It has been said that the race ques- 
tion entered into the matter of the re- 
enactment, but this seems not to be 
true. Indeed, Judge Cave assures the 
writer—and his assurance is supported 
by examination of the press of the state 
—that the race question did not enter 
into the issue of capital punishment as 
it arose in Missouri, since the crimes 
were those of whites against whites and 
were not reflective of race prejudice. 

By way of completion it may be said 
that it was not until 1937 that the ad- 
ministration of lethal gas was substi- 
tuted for hanging, and the place of 
execution transferred from the counties 
to the State Penitentiary at Jefferson 
City. Since that time there have been 
twenty-seven executions, distributed as 
follows: Colored: rape, 3; murder first, 
15. White: murder first, 9.18 


18 Letter dated June 23, 1952, from R. N. 
Edson, warden of Missouri State Penitentiary 


Ellen Elizabeth Guilhot, Ph D., Columbia, Missouri, is assistant professor of social 
work at the University of Missour: and ts in charge of a research project of the Kansas 
City Association of Trusts and Foundations. She has been a medical social worker at the 
Massachusetts General Hospital and the Hospital of the University of Pennsylvama, and 
chief medical social consultant to the Michigan Crippled Children’s Commission She is 
author of Social Factors in Crime as Explained by American Writers of the Post Civil 
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Capital Punishment in Oregon 


By Rosert H. DANN 


APITAL punishment was manda- 

tory in Oregon until 1914, when, 
by a very narrow margin.of voter ex- 
pression, the state substituted life im- 
prisonment for the death penalty. In 
1920 capital punishment was re-estab- 
lished, but made subject to the discre- 
tion of the jury. 


PLACE oF EXECUTION 


Prior to 1903, executions were more 
or less public demonstrations, carried 
out in the yards of the county jails or 
in public squares. In that year Gov- 
ernor George E. Chamberlain, in his 
inaugural address to the legislature, rec- 
ommended that “all executions should 
take place within the wall of the peni- 
tentiary.” In the same year a law was 
passed requiring that all executions take 
place at the State Penitentiary at Salem, 
and two years later Governor Chamber- 
lain said he was sure this law would “be 
most beneficial in its results.” 


“Tre DEATH PENALTY ABOLISHED 


Governor Oswald West, in his first 
message to the legislature in 1911, 
opened the campaign to abolish capital 
punishment. He denied the validity of 
the doctrine of an eye for an eye, and 
called attention to the unreliability of 
circumstantial evidence and to the re- 
luctance of juries to demand the death 
sentence. He concluded that the “des- 
perate criminal, relying on the reluc- 
tance of the average juror and the cau- 
tion of the court, in the imposition of 
the capital sentence, is more willing to 
take a gambler’s chance with death 
... than he would be to face the 
greater certainty of life spent behind 
the bars.” He also recommended that 


restriction be placed on the pardoning 
power of the governor. 

In 1912 an initiative petition to abol- 
ish capital punishment appeared on the 
ballot in the November election but 
failed to secure a majority vote. 

A second attempt, led by Governor 
West, was made in 1914, against the 
judgment of many, who felt that it was 
too soon following a defeat. There 
were thirty-one items on the ballot, but 
the abolition of capital punishment re- 
ceived a majority of 157. 

In 1915 the necessary legislation was 
passed, repealing three sections of Lord’s 
Oregon Laws and amending the state 
constitution. The repealed sections, 
which had been adopted in 1903, were 
Section 1598, “Warrant to Enforce 
Judgment of Death”; Section 1599, 
“Death Sentence, How and Where Exe- 
cuted”; and Section 1600, “Warrant 
Issued to Sheriff Where Action Com- 
menced.” The amendment to the con-: 
stitution became Section 36 of Article I, 
and read: “The death penalty shall not 
be inflicted upon any person under the 
laws of Oregon. The maximum pun- 
ishment which may be inflicted shall be 
life imprisonment.” 

In his address to the legislature in 
1915, Governor West said, “the old bar- 
barous system of capital punishment 
has been abolished.” He proposed that 
pardons should be granted only upon 
the recommendation of the court in 
which the case originated. 


Tue DEATH PENALTY RESTORED 
if 


The matter rested only until 1917, 
when a House Joint Resolution was in- 
troduced with the proposal that it be 
referred to the people in the election 
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of 1918. The resolution was to amend 
the constitution to read: “The death 
penalty shall be inflicted upon any per- 
son under the laws of Oregon, who is 
convicted of the crime of-murder in the 
first degree.” The proposal was re- 
ferreed to. the Committee-on Resolu- 
tions and was indefinitely postponed. 

In 1919 Governor James Withycombe, 
in his address to the legislature, called 
attention to the fact that since the re- 
peal of capital punishment the state was 
without any punishment for treason. 
He hoped the legislature would remedy 
the situation, even though treason was 
a concern of the federal government. 
He was worried about “I.W.W.ism and 
other forms of disloyalty.” He died 
shortly after his re-election, and the 
Secretary of State, Ben W. Olcott, suc- 
ceeded him. 

Governor Olcott called a special ses- 
sion of the legislature in 1920, and in 
his address he said: 


Since the adjournment of the regular ses- 
sion in 1919 a wave of crime has swept 
over the country. Oregon has suffered 
from this criminal blight, and during the 
past few months the commission of a num- 
ber of cold-blooded and fiendish homicides 
has aroused our people to a demand for 
greater and more certain protection... . 
Because of a series of dastardly homicidal 
offenses a distinct public sentiment has de- 
veloped that the people of the state should 
once more be given an opportunity to pass 
upon the question of the restoration of 
capital punishment and that there should 
be no unnecessary delay in bringing this 
question before the electorate. 


At the special session, the legisla- 
ture passed for reference to the people 
an amendment designed to re-establish 
capital punishment. The proposed Sec- 
tion 37 of Article I was to read: “The 
penalty for murder in the first degree 
shall be death, except when the trial 
jury shall in its verdict recommend life 
imprisonment, in which case the pen- 
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alty shall be life imprisonment.” Sec- 
tion 38 was to re-establish the former 
sections 1598, 1599, and 1600 as found 
in Lord’s Oregon Laws. 


The Voters Pamphlet 


Prior to each election the state pub- 
lishes what is known as The Voters 
Pamphlet, in which candidates set forth 
their claims to office, and bills initiated 
by or referred to the public are ex- 
plained. In the pamphlet issued for 
the 1920 special election, which was 
also the primary election, pro and con 
articles regarding the death sentence 
appeared. 

The article supporting its restoration 
was sponsored by Senators B. L. Eddy 
of Douglas, K. K. Kubli of Multnomah, 
and David E. Lofgren of Clackamas 
counties. They argued that “to punish 
cold-blooded murder with death natu- 
rally has a tendency to deter” even the 
hardened criminal, while a term in 
prison “is no serious hindrance.” The 
death penalty marks murder as a 
“heinous offense,” and the psychologi- 
cal effect on the young must, be of 
“greatest deterrent value.” “We natu- 
rally come to rate an offense as serious 
in proportion to the weight of the pen- 
alty.” 

The article recognized that crime 
waves’ are associated with other fac- 
tors in the social situation, but pressed 
the issue of the dangerous criminal 
who is beyond hope, “whose restraint 
amounts to no more than holding in 
leash dangerous beasts who may at any 
time break away.” The authors quoted 
the Old Testament to support their 
position, and concluded: “Let us not 
be weakly sentimental. . . . Sentiment 
should not outweigh Justice. ...A 
person who willfully commits murder 
writes his own doom—the state merely 
executes the judgment.” 

The negative argument was prepared 
by W. H. Strayer of Baker, and Mrs. 
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Alexander Thompson and Eugene E. 
Smith of Multnomah counties. They 
argued that changing the constitution 
was a serious matter, and that the forth- 
coming election was designed for other 
matters. They doubted the wisdom of 
leaving much discretion to juries, be- 
cause they are subject ‘to influence. 
And they regretted that space did not 
allow a full discussion of the weakness 
of capital punishment as a deterrent. 
“A person seldom kills another with the 
expectation that he will be punished at 
all, and if he does kill with a knowledge 
that he will be punished, the condition 
of the murderer’s mind is such, and his 
passions are so aroused, that no punish- 
ment will act as a deterrent.” The ar- 
ticle did not carry enthusiasm or show 
deep conviction. 


The Oregon Voter 


The Oregon Voter is a weekly publi- 
cation, edited by C. C. Chapman, which 
bas considerable political influence. In 
the issue of May 8, 1920, a letter ap- 
peared from Rev. W. J. McElven, in 
- opposition to the death penalty. His 
position was that restoration of the 
death penalty would be a step backward 
for Oregon, from its place as a progres- 
sive state to the demand for revenge; 
that criminologists are opposed to the 
death penalty; that figures do not sup- 
port the contention that it is deterrent; 
that there is a tendency to punish those 
who cannot afford an adequate legal 
battle; that the executed man is likely 
to become a hero; that the require- 
ment of death often prevents conviction 
when the jury has no choice; that capi- 
tal punishment is unchristian, and a sin 
is no less a sin when committed by the 
whole state. He commented on a re- 
cent “heinous” murder. A man had 
been sponsored on parole from the peni- 
tentiary by a woman whom he subse- 
quently murdered, and he was reported 
to have said he would not have com- 
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mitted this murder had there been capi- 
tal punishment in the state. McElven 
doubted the value of this man’s testi- 
mony. He concluded that Oregon 
needed strict and impartial law enforce- 
ment and a limitation on the pardoning 
power of the authorities. 

The next issue of Oregon Voter, May 
15, 1920, contained a reply from Sena- 
tor B. L. Eddy, in much the same lan- 
guage as that of the positive article in 
The Voters Pamphlet. He said: “More 
sophistry and misinformation could 
hardly be combined in a single article.” 
He criticized McElven for failure to 
quote criminologist authorities, and then 
quoted Baron Raffaele Gorofalo, the 
Italian criminologist, who said: “The 
death penalty is a defensive measure 
and based on analogy of the operation 
of the Darwinian principle of natural 
selection.” Punishment should either 
eliminate the offender or make repara- 
tion for the harm done. He accused 
McElven of neglecting the Old Testa- 
ment and espousing theories of human 
progress. He claimed to be an under- 
standing Christian who believed both 
Old and, New Testaments to be the 
Word of God. i 


Pre-election debate 


The issue of Oregon Voter for May 
22, 1920, circulated just prior to the 
election, contained a strong article 
against the proposed constitutional 
amendment, preceded and followed by 
strong editorial comment. The editor 
compared a murderer to a rattlesnake 
that should be killed to defend man- 
kind. He wrote: “And if the duty were 
upon us [the editor] we would not hesi- 
tate to slay a human rattlesnake to pro- 
tect innocent human beings from mur- 
der.” 

Space was then given to an article 
prepared under the sponsorship of Nor- 
man F. Coleman—listed as president of 
the Loyal Legion of Loggers and Lum- 
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bermen, but not as a professor at Reed 
College, of which he later became presi- 
dent—Ben Selling a prominent Portland 
businessman, Bishop Sumner of the 
Episcopal Church, George Rebec the 
revered professor of philosophy at the 
University of Oregon, Sarah H. Evans, 
Millie R. Turnbull, Frederic K. How- 
ard, and C. S. Kohs. 

This article, bounded “fore and aft” 
by editorial comment, argued against 
restoration of capital punishment. To 
the proposition that the jury should 
have power to decide in favor of hang- 
ing, the authors replied that juries more 
often gave the life sentence when given 
a choice. They referred to the problem 
of circumstantial ‘evidence and unjust 
convictions. They held that the cer- 
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execute all misfits. They concluded that 
the fact that one man had stained his 
soul with murder was no reason why 
the whole state should do the same. 
This article was followed by quotation 
of an editorial by George Putnam, editor 
of the Capital Journal of Salem, Oregon. 
With reference to the famous “Cali- 
fornia Bluebeard” who under pressure 
had confessed and saved himself from 
the death penalty, the editorial com- 
mented: “Had this modern bluebeard 
been ‘apprehended in Oregon, the con- 
fession would not have been forthcom- 
ing, for there would have been no fear 
of the gallows to extort it.” The editor 
concluded: “As long as society breeds 
bluebeards and degenerates of this type, 
just so long will the gallows be needed 


TABLE 1—REcorD oF VOTING ON CAPITAL PUNISHMENT IN OREGON 










Majority 
Year Number For Capital (Against Capital Did Not 
oting Punishment Punishment For Capital |Against Capital Vote 
Punishment Punishment 
1912 144,113 64,578 41,951 22,627 37,584 
1914 259,868 100,395 100,552 157 58,921 
1920 171,592 ~ 81,756 64,589 17,167 25,247 














tainty of punishment was more deter- 
rent than severity, and that the Biblical 
quotations so often used did not fit in 
with the spirit and teachings of Jesus. 
They referred to psychological evidence 
that criminals are sick but that cod- 
dling is not the best method of dealing 
with them. “Sound psychology is not 
against the death penalty, if it is the 
best method ... but it denies that 
hanging and electrocution are the best 
methods, but they are the easiest.” 
They advocated individual treatment of 
each case, and were opposed to classifi- 
cation until a complete diagnosis had 
been made. They believed that “weakly 
sentimentality” did not agree with the 
idea that “brutality begets brutality,” 
and raised the question why we did not 





as a protection to society. While not a 
preventive of crime the noose is cer- 
tainly a deterrent.” He failed to com- 
ment that California, where the blue- 
beard operated, had the death penalty, 
and it did not deter him from his 
crimes. 


The result 


At the election held in May 1920, 
the voters adopted the constitutional 
amendment proposed at the special 
legislative session. Table 1 gives the 
details of the election returns. 


WHAT WARDENS AND CHAPLAINS SAY 


There is a dearth of reference to the 
death penalty in the biennial reports of 
the wardens to the Secretary of State. 


` 
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Superintendent C. W. James reported 
in 1910 that eighteen men had been 
executed in: Oregon in the last seven 
and a half years, “the greatest number 
evér executed in any similar period in 
this state.” He said: “It does not ap- 
pear, however, that the increasing num- 
ber of executions in this state has op- 
erated as a deterrent to the crime of 
homicide; ...I am fully convinced 
that capital punishment should be abol- 
ished.” During his administration, capi- 
tal punishment was the only sentence 
for first degree murder. 

The next reference in the biennial re- 
ports appears in 1925, when three men 
are listed as being executed. The fol- 
lowing years show a constant change in 
wardens, none of whom make any ref- 
erence to the death penalty. 

The only reference to our topic in the 
chaplains’ reports occurs in the report 
of Protestant Chaplain Carl H. Bryan 
in 1923, when he wrote: “I have visited 
death row as often as I thought wise 
and rendered what assistance I could to 
the condemned men, which was always 
appreciated by them.” . 


RECORDS or STATE PENITENTIARY 


The statistical records of the peniten- 
tiary reporting the population of the in- 
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stitution offer very little information, 


and do not reflect the changes that took 


TABLE 2—POPULATION OF OREGON 
STATE PENITENTIARY 




















wane ee 
First | Second 
Year |slaugh-| Murder| Degree | Degree | Executions 
Murder| Murder 
24 |1903-10, 18 
32 ‘ 
40 
33 
7 44 
14 
16 
15 
7 7 
7 3 3 
3 | 5 4 
12 3 4 





place in the law. Table 2 gives the data 
as presented in the biennial reports. 


CoNCLUSION 


. The evidence, presented here does not 
warrant much conclusion, except per- 
haps that a majority of 157 is not suffi- 
cient on which to stabilize a constitu- 
tional change, and the further comment 
that there is need for objective data 
that can be presented to the voting pub- 
lic in clear and convincing terms. 


Robert H. Dann, Corvallis, Oregon, is professor of sociology at Oregon State College. 
He has also served as professor of religious education at Guilford College and as assistant 
manager of the Miles Linen Company. He is author of Deterrent Effect of Capital Pun- 
ishment (1935) and Study of Deterrent Effect of Capital Punishment (1939). 
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The Errors of Justice 


By Otro PoLLAK 


I shall ask for the abolition of the penalty of death until I have the infallibility of 


human judgment demonstrated to me. 


O recognize the fallibility of hu- 

man judgment and still to act, but 
act wisely in the light of such fallibility, 
is one of the great challenges of man- 
kind. For this reason the fact of irrevo- 
cability has always been among the 
arguments for the abolition of the death 
penalty. It was brought up in the 
French National Assembly of 1791.7 
In 1948 it was brought up in the debate 
on the Criminal Justice Bill in the 
British House of Commons.? It was 
brought up on all conceivable occasions 
in the time span between these two 
cornerstones of legislative consideration 
of the abolition of capital punishment. 
In all probability it will continue to be 
brought up until capital punishment has 
disappeared from the practice of civi- 
lized society. 

The strength of this argument is re- 
vealed by the counterarguments which 
it has evoked. Apparently very few op- 
ponents of the abolition of capital pun- 
ishment have had the courage to say: 
Yes, errors of judgment have led to the 
execution of innocent persons and may 
do so in the future, but this is a neces- 
sary item of social cost. Significantly 
enough, many efforts to meet the argu- 
ment have followed other lines. They 
have resorted to avoidance or to the 
denial of the obvious. Thus they have 
shown reactions typically associated 


1Charles Lucas, Recueil des débats des As- 
semblées Législatives de la France sur la ques- 
tion de la peine de mort (Paris, 1831), Part I, 
p. 38 

2 Hansard, 5th Series, Vol 449, Col Nos 
1000-1002. 
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—Lafayette 


with fear, and it is this fear which sug- 
gests that the argument is considered 
as serious even by those who try to 
deny its validity. 


Risk OF ERRONEOUS EXECUTION 
MINIMIZED 


The records show that French, Eng- 
lish, Belgian, German, and American 
lawyers have repeatedly made state- 
ments to the effect that because of the 
safeguards of the jury system, because 
of the protection furnished by the par- 
doning power, or because of the possi- 
bility to resort to the alternative pun- 
ishment of lifetime imprisonment, the 
risk of executing an innocent person 
did not exist or almost did not exist.® 
A district attorney in Worcester County, 
Massachusetts is reported to have said 
in the 1920’s: “Innocent men are never 
convicted. Don’t worry about it, it 
never happens in the world. It is a 
physical impossibility.”* Sir John An- 
derson, for ten years permanent Head 
of the Home Office, said in the British 
House of Commons on April 14, 1948: 


It is fair to say, and there was a wealth 
of testimony to that effect in the evidence 
before the Select Committee, that the risk, 


8 Erich Selo, Die Irrtümer der Strafyustiz 
und Ihre Ursachen (Berlin. R. V. Decker’s 
Verlag, 1911), pp. 6&7; M. Liepmann, Die 
Todesstrafe (Berlm J. Guttentag, 1912), p 
127; Gabriel Tarde, Penal Philosophy (Bos- 
ton: Little, Brown & Co., 1912), p. 539, Ed- 
win M. Borchard, Convicting the Innocent 
(New Haven: Yale University Press, 1932), p. 
vii; Hansard, loc cit. 

t Borchard, loc. cit 
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under the conditions as they exist in this 
country, of the capital penalty being exe- 
cuted on any one who was not in fact 
guilty of the crime of which he had been 
convicted is so small, indeed so infinitesi- 
mal, that that consideration can be dis- 
missed.” 


Statements of similar nature have 
been made not only by practicing law- 
yers in the heat of public pronounce- 
ment, but also by professors of crimi- 
nal law. Even a man of the interna- 
tional reputation of Wilhelm Kahl 
asked, on the occasion of a lawyers’ 
convention, where those cases of exe- 
cuting innocent persons had occurred 
which justified stressing the argument 
of human fallibility in discussing the 
pros and cons of capital punishment.® 
Interestingly enough, in 1910 the Ameri- 
can Journal of Sociology contained an 
article in which the following statement 
can be found: 


It is said that the death penalty is ir- 
revocable and thus an innocent man might 
suffer it It is well known to prison offi- 
cials and the police that such instances are 
mostly mythical and seldom, if at all, can 
be proved beyond a doubt.” 


If such denials can be made by prac- 
titioners and scholars alike, the argu- 
ment apparently cannot be countered 
with Bentham’s question: “Is there, or 
could there be devised, any system of 
penal procedure which could insure the 
judge from being misled by false evi- 
dence or the fallibility of his own judg- 
ment?” 8 The obvious must be corrobo- 
rated by facts, and such attempts have 
been undertaken repeatedly and in vari- 
ous countries. 

5 Hansard, op. cit., Col. 1000 

8 Liepmann, loc. cit. 

T Arthur McDonald, “Death Penalty and 
Homicide,” American Journal of Sociology, 
Vol 16, pp. 91-92. 

8 Jeremy Bentham, Works (Bowring edi- 
tion, Edinburgh, 1843), Vol I, p. 447 
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REPORTS OF MISCARRIAGES OF JUSTICE 


Actually, by the time Kahl and Mc- 
Donald made the statements quoted 
above, they could have found books de- 
voted to reports of miscarriages of jus- 
tice. The number of these books is 
large enough to make their disregard 
or lack of knowledge by these scholars 
an interesting psychological phenome- 
non. Certainly McDonald might have 
been expected to be acquainted with 
the writings of Charles Phillips and Al- 
fred H. Dymond.® Equally, Kahl might 
have been expected to be acquainted 
with the works of Miihlfeld, Katscher, 
Lailler and Vonoven, and Péan.?® 

Since McDonald’s and Kahl’s state- 
ments were made, there have appeared 
Sello’s careful analysis of 153 cases," 
and Borchard’s classic Convicting the 
Innocent which carries the identifica- 
tion of erroneous verdicts in the United 
States into the first three decades of the 
twentieth century.2* To be sure, these 
works show some overlapping in their 
reports and. show various degrees of 
reliability. However, they contain a 
sufficient number of solidly documented 
reports on actual executions of innocent 
persons to make the questioning of the 
real risk in this respect a hardly tenable 
position. They contain, further, a large 
number of cases which show to what 
degree life imprisonment, because of the 
time element involved and because of 
the continued interest in the victim 

®Charles Phillips, Vacation Thoughts on 
Capital Punishment, 4th edition, London, 
1858; Alfred H. Dymond, The Law on its 
Trial, or Personal Recollections of the Death 
Penalty and its Opponents, London, 1865. 

10 Julius Muhlfeld, Justismorde, Berlin, 
1880; Leopold Katscher, Schuldlos Verurteilt, 
Leipzig, 1895; Lailler and Vonoven, Les 
erreurs judiciaires et leurs causes, Paris 1897; 
Gaston Péan, L’erreur sudiciaire, Paris, 1895, 
Liepmann, op. cif note 3, pp. 129 and 137. 

11 Sello, op. cz. note 3. 

12 Borchard, op çH note 3, 
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which such life terms safeguard, per- 
mits the discovery of errors in con- 
victing a person of a capital crime. 
They show, finally, that the sources of 
errors in judgment are frequently the 
same whether the error has led to an 
actual execution or to a life sentence. 
Thus they dispel the notion that errors 
may have occurred in the past but do 
not occur in the present, and also the 
notion that errors might occur in the 
cases of sentencing a person to a life 
term but do not occur in the cases of 
actual execution. 

Meaningful examples which might 
illustrate all this can, of course, be 
taken only from a time span in which 
the principles of procedure and the 
rules of evidence were sufficiently close 
to the present to make the risk which 


these cases demonstrate a still plausible. 


one. Because of this consideration, the 
illustrations given below do not go be- 
yond the period of the French Revolu- 
tion. In order to show the persistence 
of the same sources of error over the 
time span, the procedure followed in 
this paper will be to give for each source 
of major error an example from the late 
eighteenth or early nineteenth century 
on the one hand, and one from or close 
to the twentieth century on the other. 


CIRCUMSTANTIAL EVIDENCE 


As might be expected, circumstantial 
evidence is a frequent source of error in 
judgment. This category might be illus- 
trated by the two following cases. 


Case 1 


On January 31, 1811, the barns of the 
mayor of a French village, Noyelles, were 
destroyed by a fire which had all the ap- 
pearances of arson Public opinion di- 
rected suspicion immediately at Maximilien 
Flament, who was a relative of the mayor. 


He was known to have lived in enmity with ` 
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the latter, and some witnesses reported that 
three days befofe the fire Flament had 
voiced threats against him. Others re- 
ported that at the time of the fire the wind 
had blown in a direction such as to drive 
away the flames from Flament’s house, 
which was situated close to the barns which 
were consumed. Flament increased sus- 
picion against himself by repeatedly de- 
claring himself innocent before a direct ac- 
cusation had been made. Finally, the de- 
tectives discovered in the hedge which 
separated Flament’s property from that of 
the mayor’s a hole big enough to permit 
the arsonist to get through; and close by 
were footprints which fitted Flament. 

On the basis of this circumstantial evi- 
dence Flament was arrested. He attempted 
to establish an alibi by only one witness, 
who first supported him but later showed 
uncertainty in lis depositions. During the 
trial thirty-one witnesses testified against 
Flament; only the one produced by him in 
his defense supported him, and that one 
only weakly. On that basis he was found 
guilty and sentenced to die Clemency was 
denied to him by the Emperor, and he 
was executed. Six years later his innocence 
became manifest in the following manner. 

On October 20, 1817, a certain Felix 
Moreau was executed for murder in the 
same place. Immediately before the drop- 
ping of the knife Moreau, who was at- 
tended by the same priest who had stood 
by Flament at his last hour, confessed hav- 
ing committed the arson for which Flament 
had been executed, and asked for forgive- 
ness. In recognition of the error in judg- 
ment which had sent his father to the guil- 
lotine, the National Assembly of 1850 
granted Flament’s son a pension.18 


‘Case 2 


On the morning of October 17, 1901, a 
railroad engineer, H. E. Wesson, was found 
dead in the shop yard of the Florida South- 
em Railway at Tilgham’s Mill in Palatka, 
Florida. He had been shot at close range 
in the back of his head and his pockets 
had been turned inside out Close by a 


18 Condensed from Sello, op ci. note 3, pp. 
346-48 
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.38 caliber pistol was found from which 
pne shell had been fired. Under the pres- 
sure of public indignation the authorities 
right away rounded up a number of sus- 
pects and put them into jail. Among them 
was a yard night watchman, Lucius Craw- 
ford. Apparently on the afternoon after 
the arrest, the jailer observed a colored 
man approach a crack in the fence of the 
jail yard and call for Lucius Crawford who 
happened to be in the yard at that time. 
The jailer reported that the colored man 
was J. B. Brown and that he had heard him 
say to Crawford, “Keep your mouth shut 
and say nothing.” 

Brown was arrested and a chain of cir- 
cumstantial evidence began to form against 
him, First of all it was reported that two 
months earlier Brown had had a fight with 
the murdered man and had threatened to 
kill him. On October 16, the day before 
the murder, Brown was reported by one 
witness as having been without money and 
having tried to borrow a quarter from him. 
In answer to the witness’ refusal of his re- 
quest, Brown was reported to have said 
“Never mind, I'll catch 209 away from 
here tonight, that is the train going south 
to meet 208.” Two hundred and eight was 
the train on which the murdered man had 
worked as an engineer. On the morning 
after the murder, Brown had been observed 
to have money when he joined in a card 
game with a number of men, among whom 
there was one by the name of Johnson. 
Brown was reported to have been excited 
when he arrived for the game and to have 
taken Johnson aside tor a whispered con- 
versation. 

After these items of apparent evidence 
had been collected against Brown, the other 
suspects were released The clouds over 


- Brown thickened further when two cell 


mates of his reported to the authorities 
that Brown had confessed to them that he 
had, together with Johnson, committed the 
murder for purposes of robbing Wesson of 
his money. 

On the basis of all that, Brown and John- 
son were indicted for murder in the first 
degree and Brown was brought up for a 
separate trial in which he was convicted 
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and sentenced to be hanged. His appeal 
for clemency having been denied, he was 
finally led to the gallows. However, at 
the last minute, the rope having been put 
around his neck, the executioner was in- 
terrupted because of an almost unbeliev- 
able event. When the death warrant was 
read in the course of the execution pro- 
cedure it was found that by.mistake it 
ordered fhe execution, not of Brown, but 
of—the foreman of the jury which had 
found Brown guilty. Brown was returned 
to jail, and under the impact of this oc- 
currence his capital sentence was com- 
muted to life imprisonment. The prose- 
cution seemed to have lost the taste for 
continuing against Johnson, for the case 
against the latter was nol-prossed. 

More than ten years later, Johnson ‘con- 
fessed on his deathbed that he alone had 
committed the murder and that Brown had 
not been connected with the crime at all. 
On October 1, 1913, Brown, on the basis 
of Johnson’s confession, was granted a full 
pardon, and in 1929‘the Florida legislature 
granted him “For faithful service . . . dur- 
ing the periqd of his wrongful imprison- 
ment the sum of $2,492 to be paid in 
monthly installments of $25.” ™ 


FALSE IDENTIFICATION 
Another possible source of errors in 


‘judgment of criminal cases is false 


identification of the accused by wit- 
nesses. This phenomenon of faulty per- 
ception is well known to lawyers, and 


on occasional instances also reaches the 


awareness of the public because of the 
weight of tragedy with which its conse- 
quences may strike an innocent person. 
One of the earliest cases of this kind 
which falls within the time span here 
considered is the execution of Joseph 
Lesurques. 


Case 3 


In the year 1796, a mail coach was at- 
tacked by robbers on the road between 


14 Condensed from Borchard, of. cit. note 3, 
pp., 33-39. 
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Paris and Melun. The coachman and his 
assistant were killed. Only five persons 
could be considered as the criminals, the 
only passenger of the coach and the four 
members of the group of horsemen who 
had attacked it. The four horsemen had 
left Paris on the day of the crime in the 
early morning. During the day they had 
stopped at’ two inns where they had spent 
enough time and behaved conspicuously 
enough to be observed by many persons. 
Seven of these recognized Lesurques as one 
of the four riders who had committed the 
crime. i 

The identification convinced the jury of 
Lesurques’s guilt in spite of the fact that he 
presented fourteen witnesses in support of 
his statement that he had spent the whole 
critical day in Paris. Unfortunately, one 
of these witnesses, Legrand, referred to a 
business entry in his ledger as the reason 
for his remembering the day. When the 
ledger was produced ın court it was found, 
however, that this transaction had first 
been booked for the day following the day 
of the crime and that the date had been 
corrected later on. When, because of this, 
another witness who was supposed to have 
met with Lesurques and Legrand on the 
day of the crime became uncertain of the 
date, the jurors disbelieved also the twelve 
other witnesses for Lesurques’s alibi. 

After the jury had retired, a woman 
asked to be seen by the presiding judge 
and told him that Lesurques was the vic- 
tim of a resemblance to her lover who had 
been one of the real criminals. The judge, 
however, told her that ıt was too late be- 
cause the jury had already retired After 
the verdict, Couriol, one of Lesurques’s co- 
defendants, stated repeatedly that Le- 
surques was innocent and_asserted this even 
on his way to the place of execution. 
After Lesurques had been executed, two 
other persons, Laborde and Roussy, were 
found guilty of the crime in separate trials 
and both asserted the innocence of Le- 
surques. If some question could still be 
raised as to whether Couriol had not hed 
in order to save Lesurques, no such ques- 
tion can be raised with regard to the other 
two, who made the statements regarding 


‘ 


- 


119 


his innocence years after he had been exe- 
cuted. 15 


Roughly a hundred years later a case 
of mistaken identification caused the 
sentence to death by hanging of a youth 
who escaped his fate and lived to see 
his rehabilitation only because the knot 
around his neck untied after the trap 
was sprung. 


Case 4 


In 1893 the Whitecaps, an organization 
formed to suppress crimmahty among the 
Negroes by private action, took punitive 
measures against the servant of one of its 
own members, in Marion County, Missis- 
sippi. His employer, a certain Will Buck- 
ley, decided to denounce the organization 
before the Grand Jury of the County, 
which led to an indictment of three mem- 
bers of the organization. On his way back, 
Will Buckley, who was accompanied by his 
brother Jim and the Negro servant who 
had been flogged by the Whitecaps, was 
killed from ambush. - After he saw Will 
Buckley fall from his horse, the murderer 
jumped out into the lane and fired one 
more shot at the companions of his victim, 
but they managed to escape. 

Close to the place of the murder was the 
home of the Purvis family. Two days 
after the murder, bloodhounds picked up 
a scent which led them in the direction of 
the Purvis place; and a neighbor, who was 
an enemy of the family, directed suspicion 
at young Will Purvis. He was arrested 
and while in jail admitted that he had been 
a member of the Whitecaps, but insisted 
that he was innocent of the murder. How- 
ever, Jim Buckley, the brother of the mur- 
dered man, positively identified Will Purvis 
as the killer. This, together with the ad- 
mussion of the accused that he had be- 
longed to the organization which Will 
Buckley had exposed, made the defense, 
which was based on an alibi, unconvincing 
although it was supported by creditable 
witnesses Will Purvis was found guilty 
and sentenced to capital punishment. 


15 Condensed from Sello, op. cit. note 3, pp. 
327-43. 
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As already indicated, the execution was 
attempted, but the rope did not tighten 
around his neck when the trap was sprung. 
This was a public execution, and the on- 
lookers made it unmistakeably clear that 
they would not let the executioner make 
another attempt to hang Purvis. Purvis 
was taken back to jail, and a new execu- 
tion was ordered to be carried out on July 
31, 1895. Publc indignation about this 
court order ran high. On the eve of the 
execution Purvis was liberated by a group 
of friends and hidden from the authonities. 
This case played a role in the following 
elections for state governor of Mississippi, 
and the candidate in favor of commuting 
the sentence won ‘When he assumed office 
Purvis surrendered himself, and the gov- 
ernor commuted the sentence to life im- 
prisonment. i: 

Two years after this commutation, Jim 
Buckley, who had been the principal wit- 
ness against Purvis, admitted that he might 
have made a mistake in his identification 
of the accused, and Purvis received a full 
pardon on December 19, 1898. Roughly 
nineteen years later, that is twenty-three 
years after the execution which Purvis es- 
caped by so gruesome an incident, an old 
man, Joe Beard, experienced a religious 
conversion at a revival meeting and con- 
fessed himself a termble sinner, without, 
however, revealing the details Shortly 
afterwards, when grievously ill, Beard con- 
fessed that he and another man, Louis 
Thornhill, had been chosen by the White- 
caps to punish Will Buckley, that they had 
been in the ambush, and that Thornhill had 
fired the deadly shot In 1920 the legisla- 
ture of Mississippi granted Will Purvis a 
compensation of $5,000 “for service done 
and performed . .. ın the State Peniten- 
tiary under the provision of an erroneous 
judgment.” 18 


FALSE CONFESSION 


It is probably true that nothing 
alleviates doubt in jurors and judges as 
much as a confession on the part of the 


16 Condensed from Borchard, ep cit. note 3, 
pp. 210-17. 
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defendant. It is probably even more 
true that nothing is harder to believe 
than the possibility that a person ac- 
cused of a capital crime would wrongly 
confess to having committed it. ‘Yet 
this seems to have happened a number 
of times. Spurious confessions led to 
death sentences in the frequently men- 
tioned case of Jesse and Steven Boorn. 


Case 5 


In the year 1812 these two Vermont 
farmers once worked together with their 
brother-in-law, Russel Colvin, in the fields 
They were observed to quarrel with bim 
That was the last that was seen of Russel 
Colvin. Since he was known to have the 
habit of disappearing for periods some- 
times as long as eight or nine months, no 
suspicion was aroused at first. In the en- 
suing years, however, a fantastic chain of 
events seemed to point to the two brothers 
as the probable killers of their sister’s hus- 
band. 

An enumeration of the individual items 
of occurrence which led to the formation 
of this suspicion would take up too much 
space and it would not be pertinent to the 
point which this case illustrates. At any 
rate, seven years after the disappearance 
of Colvin, the suspicion which had ac- 
cumulated against the brothers led to their 
arrest. In the course of the proceedings, 
first one and then the other brother—prob- 
ably despondent under the weight of the 
apparent evidence speaking against them 
and hoping for mercy—confessed their 
guilt. Although the confessions were made 
piecemeal and were, in part contradictory, 
the brothers were sentenced to hang 

Jesse’s sentence was commuted to a life 
term, but Steven’s plea was denied. Under 
the threat of the apparently certain execu- 
tion he marshaled his powers of defense 
and asked his attorney to advertise for the 
whereabouts of his brother-in-law. This 
was done, and Colvin was located in Dover, 
New Jersey Due to the fortunate coinci- 
dence that a person knowing him happened 
to learn about the advertisement and man- 
aged to pursuade Colvin by ruses to re- 
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turn home, the innocence of the brothers 
was established.2” 


For the twentieth century, mention 
might be made of the case of Louise. 


Butler and George Yelder, which oc- ` 


curred in Alabama in 1928. 


Case 6 


Louise Butler was a Negro woman who 
hved with her daughter Julia aged twelve 
and a small son, as well as two nieces, 
Topsy Warren aged fourteen, and Anne 
Mary aged nine. Louise Butler had won 
the affections of George Yelder and she 
was very jealous of his attentions. One 
day upon returning home she learned that 
George had visited in her absence and had 
found in the house only Topsy, who was 
now in possession of a new one-half-dollar 
piece Louise Butler’s jealousy was-aroused 
and she beat the young girl severely, even 
threatening to kill her. After this incident 
Topsy was seen no more. 

Rumors that Louise Butler had killed her 
niece brought the police into action, In- 
credible as it sounds, the two children, 
Anne Mary and Julia, accused Louise 
Butler and George Yelder of having killed 
Topsy, and gave many gory details. First 
Louise denied having killed Topsy, but 
later she confessed and even showed the 
authorities the spot where she said that 
she and George had thrown Topsy’s body 
into the river. Afterwards she withdrew 
her confession but found no credence from 
the jury, in true accordance with the fre- 
quent experience that a prisoner is be- 
lieved when he incriminates himself but 
mistrusted when he asserts that he is in- 
nocent 

Both Louise Butler and George Velder 
were found guilty and sentenced to hfe im- 
prisonment. Shortly after their having 


been sent to the penitentiary, Topsy was — 


found well and alive, staying with some 
_telatives in another county. The sheriff 
later learned that the children had been 
coached by an enemy of George Yelder’s 


17 Condensed from Borchard, op. cit note 3, 
pp. 15-22; Sello, op. ci. note 3, p 317, and 
others. 
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to make the false accusations. The sheriff 
suggested that Louise Butler might have 
felt in her ignorance that she would curry 
favor by doing what the “white folks” 
wanted her to do, and had confessed for 
that reason. One cannot help wondering 
how the authorities would have felt about 
the reappearance of Topsy if a death sen- 
tence had been pronounced and executed 
in this case.1® 


Examples could easily be furnished 
also for the occurrence of cases in which 
a wrongly accused person was forced 
into spurious confessions by mistreat- 
ment or promises at: the hands of the 
police. As already pointed out, such 
confessions, once made, tend to be be- 
lieved even if the defendant later with- 
draws his statement.*® 


EXTENT oF RISK OF ERROR 


Examples could further be furnished 
which show that both the hostility of a 
prosecutor against the psychiatric ex- 
pert and the mistake of the psychiatric 
expert himself have led to the convic- 
tion and execution of persons who were 
suffering from severe mental disorders.” 
Space, however, does not permit any 
further illustrations. In any case, the 
necessarily limited*number of examples 
which can be given in a single paper 
cannot convey any impression of the 
real extent of the risk of errors in con- 
victions for capital crimes. These are 
crimes which, by their very nature, 
arouse strong emotions in the general 
public as well as in the officers of the 
law. Where such emotions are aroused, 
failures in perception are likely to occur. 

For an evaluation of the quantity of 
risk of executing an innocent person, 
we must turn to the following consid- 


18 Condensed from Borchard, op. cit. note 3, 
pp. 40-45. . 
18 Liepmann, of. cit. note 3, pp. 159-60. 

20 Sello, op. cit. note 3, pp. 110-28, 291-95; 
Liepmann, op. cit. note 3, pp. 171-72. 
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erations. As far as the nineteenth cen- 
tury is concerned, a survey of the litera- 
ture shows that the collections which 
have been made of. such instances fill 
books. - This, of course, was a period of 
time in which the number of capital 
crimes and the number of executions 
were more frequent than they are today. 

For the twentieth century, no such 
collection has come to the attention of 
this writer except Borchard’s book, 
which has for its emphasis the problem 
of indemnification of persons who have 
been erroneously convicted. This work, 
therefore, is concerned also with offenses 
other than capital crime. As the ex- 
amples presented above show, even this 
work, with its different focus, contains 
- material showing that the danger of 
executing innocent persons has not yet 
completely passed from the American 
scene. On the other hand, if reports 
published in the literature are taken as 
an index of the extent of this problem, 
executions of innocent persons for capi- 
tal crimes in this country must have be- 
come very rare indeed during the last 
few decades. 

It is the opinion of this writer, how- 
ever, that no collection of cases known 
to have been miscarriages of justice can 
reveal the true extent of such occur- 
rences. 


FACTORS IN CONCEALMENT 


The effort of the truly guilty person 
to escape punishment is in itself a force 
which may lead to error in judgment by 
keeping correct information away from 
the courts. Furthermore, if crime goes 
together with strenuous efforts at con- 
cealment, so does erroneous judgment 
in a capital case. If it has led to the 
execution of an innocent person, the 
feelings of guilt and regret on the part 
of those involved in such a judgment 
cannot but work against the acceptance 
of the fact of error. Borchard reports 
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that pardons are granted on occasion 
“without indication or admission of an 
erroneous conviction probably in order 
to save the prestige of the prosecuting 
officials.” 74. If such face-saving comes 
into play where a measure of reparation 
to the innocent person is still possible, 
how much stronger must the same factor 
be in cases when reparation can no 
longer be made! We are justified, there- 
fore, in assuming that the efforts of the 
police and of a district attorney’s office 
cannot be relied upon to reveal execu- 
tions of innocent persons to any extent 
which might approximate reality. 

Even in cases where innocent persons 
have been sentenced to a life term, it is 
usually the deathbed confession of the 
murderer or some effort of an outside 
person which brings about the elucida- 
tion of the facts. However, if an inno- 
cent person has been executed, the in- 
terest of outsiders will probably be much 
less active than it will be in cases where 
there is still the motivation of saving 
a person from the continuation of his 
wrongful punishment 


CRITERIA OF RELIABLE REPORTING 


It is now accepted theory in criminal 
statistics that a crime in order to be 
reliably reported must have three char- 
acteristics: (1) it must be considered 
serious enough to ensure intensive ef- 
fort on the part of law enforcement offi- 
cers to elucidate it; (2) it must ensure 
the co-operation of the victim, or those 
interested in the victim, with the po- 
lice; and (3) it must leave public 
traces.” 

If one were to apply these criteria to 
the question whether executions based 
on errors in judgment are likely to be 
reliably reported, it is clear that the an- 


21 Borchard, op cit. note 3, p. viii. 

22 Thorsten Selin, Research Memorandum 
on Crime in the Depression (New York: So- 
cial Science Research Council, 1937), p. 70. 
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swer would be negative on all three 
counts. ‘Such cases will not arouse law 
enforcement officers to great effort, be- 
cause that would mean enthusiasm for 
professional self-indictment. Obviously, 
they cannot ensure the co-operation of 
the victim. Furthermore, the impossi- 
bility of reparation to the victim of the 
error will probably weaken the effort 
also of those who were interested in him 
as long as there was hope. Finally, the 
efforts of the actual killer to remain un- 
detected, together with the fact that the 
case has been decided and led to the 
punishment demanded by the law, tends 
to conceal a miscarriage of justice rather 
than leave public traces of its occur- 
rence. 

Thus it is highly probable that er- 
roneous convictions for capital crimes 
are greatly underreported. This does 
not mean, however, that we have to as- 
sume any considerable number of oc- 
currences every year. The actual fig- 
ures, absolutely taken, are probably 
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very small—as are the figures of actual 
executions at present. 


THE ETHICAL ASPECT 


However, this does not meet the core 
of the problem, which is ethical and not 
utilitarian. Ethics cannot be argued in 
figures. It shows the strange humor of 
history that the essence of the ethical 
position involved has never been better 
expressed than by Robespierre in the 
National Assembly of 1791. Participat- 
ing in the debate on the abolition of 
capital punishment, he said: 


Listen to the voice of justice and of rea- 
son! It tells us and tells us that human 
judgments are never so certain as to per- 
mit society to kill a human being judged 
by other human beings .. . Why deprive 
yourselves of any chance to redeem such 
errors? Why condemn yourselves to help- 
lessness when faced witb persecuted inno- 
cence? 28 


28 Lucas, op. cit. note 1, p. 85. 
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Movements to Abolish the Death Pealt 
in the United States 


By Louis FILLER 


HE struggle against the death pen- 
alty has been carried on parallel to, 
though not necessarily hand in hand 
with, that for better treatment of pris- 
oners. There were no early movements, 
in the organized sense, to reduce the 
number of capital offenses. The aboli- 
tion of death for witchcraft, for exam- 
ple, resulted from a general revulsion 
against the witchcraft frenzy and its 
abettors. In the eighteenth century the 
American colonies averaged about a 
dozen crimes for which death could be 
asked. This was very few when com- 
pared with England, the common law of 
which they had taken over, where more 
than two hundred crimes carried the 
death penalty. The relatively low num- 
ber of such crimes in America was due 
to the scarcity of labor; that there were 
a dozen was due to a lack of prisons 
for keeping convicted criminals. With 
county jails inadequate and insecure, 
the criminal population seemed best con- 
trolled by death, mutilation, and fines.* 
The “Great Act” of William Penn 
(1682) showed some concern for prison 
conditions, and broke with precedents 
by prescribing death for premeditated 
murder only. Such extreme mildness 
offended official sensibilities. In 1718, 
as a by-product of a serious clash be- 
tween colony and crown representatives, 
the harsher penal code of England was 
adopted in Pennsylvania, and included 
thirteen capital offenses. As William 
Bradford was to observe, there was no 


2John B. McMaster, “Old Standards of 
Public Morals,” Annual Report of the Ameri- 
can Historical Association for the Year 1905 
(Washington, D. C., 1906), pp 67 ff. 


evidence that the earlier, milder regime 
had resulted in more frequent or more 
“flagitious” offenses in that state than 
had occurred elsewhere.” a 

In 1764 Cesare Beccaria published 
his Essay on Crimes and Punishments, 
translations of which profoundly im- 
pressed American readers. They were 
also influenced by the writings and ex- 
ample of John Howard, the English 
prison reformer, as well as by the 
writings of Montesquieu, Voltaire, and 
Bentham, among others. In -1776 the 
Philadelphia Society for Relieving Dis- 
tressed Prisoners was organized, but in 
that year of revolution it was not able 
to get under way. Largely spurred by 
Quaker interest, however, the Philadel- 
phia Society for Alleviating the Miseries 
of Public Prisons began its work in 
1787, with a membership including Dr. 
Benjamin Rush, Caleb Lownes, Tench 
Coxe, Thomas Wistar, and other no- 
tables of state and nation, some of 
whom furnished descendants to carry 
their work in prison reform down to 
modern times, with the same organiza- 
tion, since 1833 named the Pennsyl- 
vania Prison Society. 


BENJAMIN RUSH 


As early as 1787, Dr. Rush read a 
paper at the home of Benjamin Frank- 
lin entitled An Enquiry into the Effects 
of Public Punishments upon Criminals 
and upon Society. His paper expressed, 
in part, the dissatisfaction of Pennsyl- 
vania reformers with the penal! law of 

2 William Bradford, An Enquiry How. Far 


the Punishment of Death Is Necessary in Penn- 
spluania . . . (Philadelphia, 1793), pp. 14 ff. 
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1786, which had been expected to re- 
form the 1718 law mentioned above, but 
had embodied evils of its own, includ- 
ing provisions for “infamous” prison 
clothes, shaved heads, degrading work 
and conditions, and public humiliation. 

Rush’s paper, moreover, contained the 
first reasoned argument in America fa- 
voring the abolition of capital punish- 
ment. For this reason it drew criticism 
and rebuttal. Rush was engaged in 
open controversy which he summed up 
in his Considerations on the Injustice 
and Impolity of Punishing Murder by 
Death (1792). Here he cited (as he 
had earlier) the arguments of Beccaria, 
joined issue on what constituted the 
Christian view of the death penalty, 
and referred to the experiences of Rus- 
sia, Germany, Sweden, and Tuscany 
with abolition. Here were arguments 
which were repeated, with additions, 
numerous times in the next hundred 
years and beyond. 


WILLIAM BRADFORD 


More moderate, yet one of the most 
influential pamphlets in the entire aboli- 
tionist literature, was that prepared by 
William Bradford, attorney general of 
Pennsylvania and later of the United 
States, at the request of the governor of 
Pennsylvania. As expanded and pub- 
lished in 1793, it contained the valu- 
able addition of Caleb Lownes’s “Ac- 
count of the Gaol and Penitentiary 
House of Philadelphia, and of the In- 
terior Management Thereof.” 

Turning to the constitutions of the 
several states, Bradford observed that 
New Hampshire’s warned against too 
sanguinary punishments, that Vermont’s 
enjoined hard labor to lessen the neces- 
sity for capital punishment, and that 
the 1776 Pennsylvania constitution had 
asked for a revision of the penal laws 
so that penalties would be in proportion 
to offenses. Maryland’s constitution ex- 
plicitly stated that capital punishment 
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ought to be avoided as much as pos- 
sible. 

Bradford was satisfied that capital 
punishment, as such, did not stop crime: 
for example, horse stealing, though capi- 
tal in Virginia, was the most frequent 
crime in that state. Nor was it easy to 
obtain a conviction in such a case: the 
severity of the penalty was its own un- 
doing. If a law could not be enforced, 
it was worse than useless. Bradford 
concluded, with Beccaria: “A mitiga- 
tion of punishment ought, therefore, to 
be accompanied, as far as possible, by 
a diffusion of knowledge and a strict 
execution of the law.” è 

Bradford was not for abolishing the 
death penalty, necessarily, and thought 
it would be rash to abolish it entirely. 
In analyzing such capital crimes as coun- 
terfeiting, rape, arson, manslaughter, 
and petit treason, he considered each 
on its own merits. In 1794 he was in- 
strumental in persuading the Pennsyl- 
vania legislature to make legal the dis- 
tinction between first and second degree 
murder: thereafter only premeditated 
murder would occasion capital punish- 
ment.* ` 

Influential, too, was the account by 
Caleb Lownes of the work of the Phila- 
delphia Society to provide sufficient 
prison facilities and conditions encour- 
aging criminal reform. As Lownes 
wrote: “It is a strange kind of 
oeconomy, to hang our fellow-creatures 
to avoid the expence [sic] of preparing 
a proper place of confinement.” * Be- 
cause of the Society’s efforts in both 
respects, it received inquiries from other 
states concerning its work and ideas— 
the most famous and controversial be- 
ing its system of solitary confinement— 


3 Bradford, op. cit. note 2 supra, p. 43. 

*Qhio preceded Pennsylvania by accepting 
this distinction in 1788. See Raymond T. 
Bye, Capital Punishment in the United States 
(Philadelphia, 1919), p. 5 

5 Bradford, op. cit. note 2 supra, p. 91. 
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and, in turn, made efforts to secure 


information about experiences in other- 


parts of the country, by corresponding 
with prison wardens.® 


REFORMERS IN EARLY NINETEENTH 
CENTURY 
During the early decades of the 


nineteenth century, individual reformers. 


made efforts to advance the cause of 
abolition. In New York, Governors 
George and De Witt Clinton and 
Daniel D. Tompkins at various times 
urged the New York legislature to 
modify or end capital punishment." 
Nevertheless, popular understanding of 
the subject did not advance markedly. 
A New York beam-maker, of Quaker 
persuasion, perched his views precari- 
ously on Biblical texts, his practical 
cure for murderous impulses being an 
“enormous duty” on all kinds of strong 
liquor. A New York clergyman linked 
his pacifist convictions with those op- 
posing capital punishment.’ 

Reflections Occasioned by a Public 
Execution, at Boston, April 25, 1822, 
anonymously issued, was filled with 
confused sentiments about the awful- 
ness of the spectacle and a strong con- 
cern with the hereafter, which cannot 
be classed as favorable or unfavorable 
to the death penalty. Perhaps the most 
influential of all prison reformers of the 
time, Thomas Eddy, a Philadelphia 
Friend whose major work is identified 
with New York, does not appear to 
have given deep thought to the problem, 

6 Ibid, p 75; Negley K. Teeters, They Were 
tn Prison: a History of the Pennsylvania 
Prison Society, 1787-1937 (Philadelphia, 1937), 
pp 149 ff. 

™Marvm H. Bovee, Christ and the Gal- 
lows; or, Reasons for the Abolition of Capi- 
tal Punsshment (New York, 1869), pp 237-38. 

8 John Edwards, Serious Thoughts on the 
Subject of Taking the Lives of Our Fellow 
Creatures ..., Seventh Edition, New York, 
1812; Rev. Samuel Whelpley, Letters Ad- 
dressed to Caleb Strong, Esg...., New 
York, 1818. i 
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though he did to all other problems in 
penology. The first decades of the cen- 
tury, to be sure, did see progress in 
prison organization and a general re- 
duction in the number of death pen- 
alties.® 


EDWARD LIVINGSTON 


Perhaps the most distinguished of all 
American reports involving capital pun- 
ishment was issued in 1821. In 1803, 
Edward Livingston, at a turning point 
in his extraordinary career, had emi- 
grated from New York to Louisiana. 
In 1821, the future Secretary of State 
and Minister to France under Jackson 
was appointed a commissioner by the 
legislature of Louisiana to revise its 
criminal code. Influenced by the Code 
Napoleon, he set out to compile the 
penal law of Louisiana, which he pre- 
pared with introductory reports on 


- codes of crimes and punishments, pro- 


cedure, evidence, and reform and prison 
discipline. He dealt at length with the 
death penalty (a subject which had 
long and actively interested him) as a 
deterrent to crime and an instrument 
of justice. 


A great part of my task [Livingston be- 
leved] is rendered unnecessary, by the 
general acknowledgment, universal, I may 
say, in the United States, that this punish- 
ment ought to be abolished in all cases, 
excepting those of treason, murder and 
rape. In some states arson is included; 
and lately, since so large a portion of our 
influential citizens have become bankers, 
brokers, and dealers in exchange, a strong 
inclination has been discovered to extend 
it to forgery, and uttering false bills of 
exchange.?® 


? Samuel L. Knapp, The Life of Thomas 
Eddy, New York, 1834; Blake McKelvey, 
American Prisons: a Study m American So- 
cial History (Chicago, 1936), p. 7. 

10 The Complete Works of Edward Liv- 
ingston on Criminal Jurisprudence . .. (New 
York, 1873), Vol. 1, p 37. 3 
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Livingston developed a systematic re- 
buttal of all arguments favoring capital 
punishment. The official nature of his 
report, its breadth of argument and 
illustration, and its well-constructed 
character gave it great prestige, influ- 
enced penal legislation in some South 
American countries, and inspired the 
legend in America and abroad that it 
had been adopted in Louisiana. Its 
wide influence cannot be questioned, 
and it inspired abolitionists for genera- 
tions after, who circulated it with en- 
thusiasm. It was, however, too far 
advanced for acceptance in Louisiana 
proper, and Livingston’s many concerns 
left him no time to press for its accept- 
ance by that state. 


Tae ERA or REFORM 


The 1830’s were a time-of rising re- 
form, politically, socially, intellectually, 
and for abolitionists, as well as others 
Pennsylvania led the way in 1834 by 
abolishing public executions.’? Petitions 
asking for the termination of the death 
penalty were now regularly received by 
the legislatures of the several states. In 
1832 a report to the New York legisla- 
ture citing Beccaria, Franklin, and Liv- 
ingston, as well as the standard Bible 
arguments, and the usual appeals to 
precedence, in this case Russia, Tus- 
cany, and periods in Egyptian and Ro- 
man history, introduced a bill to end 
capital punishment.1% 

In 1835, Robert Rantoul, Jr—worthy 
son of a pioneer abolitionist destined to 
outlive him—an antislavery Democrat 
and a vigorous leader in Massachusetts 


11 William B. Hatcher, Edward Livingston 
(University, La , 1940), pp. 245 ff. 

12 The United States was the leader in this 
movement, see Bye, op cit note 4 supra, p. 6. 

13 The Report of the Honorable S. M. Stil- 
well, Chairman of a Select Committee 
(Inguiring] into the Expediency of a Total 
Abolizon of Capital Puntshinent, Albany, 
1832. 
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reform, reported to the state House of 
Representatives the first of his aboli- 
tionist bills. The next year saw a 
lengthier report by Rantoul, the most 
famous, which excited partisan atten- 
tion and called forth a third from him 
—the most eloquent and varied of the 
three.** 

Thus, Rantoul exhibited what seemed 
to him the best defense of capital pun- 
ishment which he’ had seen, one pre- 
pared in 1831 by a Frenchman, Urtis, 
whose Necessité du Maintien de la 
Peine de Mort defended suicide and 
concluded that the state ought to be 
atheistic. Ingenious arguments and 
illustrations strengthened the propa- 
ganda value of Rantoul’s work and 
aided the movement which he led to 
force modifications in Massachusetts 
law. 


Tue “MaIne Law” 


The Report on Capital Punishment 
Made to the Maine Legislature (1836) 
capped a long period of agitation in 
that state, accompanied by the usual 
petitions and memorials. Leaders in 


14 House: [Document] ... 36... January 
14, 1835, Boston, 1835; House... No. 32, 
Report Relating to Capital Punishment, Janu- 
ary 12, 1836, Boston, 1836; House... No 
43, Report and Bills Relating to the Abolition 
of Capital Pumshment, January 12, 1837, 
Boston, 1837; Arthur B. Darling, Political 
Changes in Massachusetts, 1824-1848 (New 
Haven, 1925), p 215. 

15 See Senate [Document] No. 58 Com- 
monwealth of Massachusetis, 1846 (Boston, 
1846), for evidence of the pressures put upon 
the legislature In 1839 the penalty for armed 
robbery and for illegal entry into a house at 
night was reduced from death to life impris- 
onment Rantoul also labored for the sepa- 
ration of first and second degree murder, 
by then accepted in eleven states. See also 
Benjamm Dole, A Circular Addressed to the 
Citizens of Massachusetts (Cambridge, 1846), 
which gives an antagonistic account of Ran- 
toul’s efforts over eleven. years to make 
“proselytes” to what are deemed his evil 
views on capital punishment. N 
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the Maine movement included the au- 
thor of the Report, Tobias Purrington, 
of Cumberland, a senator in the Maine 
legislature, and chairman of the in- 
vestigating committee. A bulwark of 
the movement, too, was Professor 
Thomas C. Upham, since 1824 in charge 
of Mental and Moral Philosophy at 
Bowdoin College, a pioneer in psychol- 
ogy, and author of The Manual of 
Peace (1836). 

As a result of the controversy in 
Maine, where there had not actually 
been an execution for some years (the 
execution of one Joseph Sager in Au- 
gusta, in 1835, bringing the matter to 
a head), a law was framed which in 
effect abolished capital punishment, or 
was thought to do so. Governor Dana, 
in his annual message to the legislature 
in 1849, referred to the “general im- 
pression” that capital punishment had 
been practically abolished in Maine, 
and “to the impropriety of enforcing 
the death penalty while such an impres- 
sion exists.” ° The “Maine Law” did 
not permit the executive to issue his 


warrant for an execution within one year, 


after the criminal had been sentenced 
by the court; and its discretionary char- 
acter, so opposed to the imperative of 
former laws, was responsible for the in- 
terpretation given it. 

The influence of the “Maine Law” 
was considerable, extending into all New 
England, though with various results,” 
and being held responsible for the im- 
pulse which made Michigan the first 


16 T. Purrington, Report on Capital Punish- 
ment Made to the Mame Legislature in 1836, 
Third Edition, Washington, D. C., 1852 See 
also Remarks of John L Stevens, in the Sen- 
ate of Maine, February 11 and 12, 1869, on 
an Order Instructing the Judiciary Committee 
to Report a Bill Abolishing Capital Punish- 
ment, Augusta, 1869. 

17 Thus, in 1852, Massachusetts adopted the 
policy of giving the executive discretionary au- 
thority (see Purrington, op cit., pp. 46-47). 
This did not, however, in fact or in theory, 
end capital punishment “in that, state. 
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state to abolish capital punishment offi- 
cially. 


Tue Hrica Pornt or REFORM 


The rising sentiment against the death 
penalty, the fact that juries were prone 
to acquit and governors to override con- 
victions, gave new incentive to aboli- 
tionists and a new urgency to those 
who favored the retention of capital 
punishment. The 1840’s were the high 
point for reform in the pre-Civil War 
decades, and were filled with effort and 
debate. As with the antislavery move- 
ment, reformist ranks were filled with 
clergymen; as one defender of the death 
penalty bitterly charged: 


Who are its [capital punishment’s] most 
fierce antagonists? . . . On the Sabbath, in 
edifices built to imitate the temples of Je- 
hovah, they reiterate the doctrine preached 
to our first parents in Paradise—“Ye shall 
not surely die.” The law of God is the 
great castle at which all their weapons are 
aimed 18 


But if the Rev, Charles C. Burleigh, 
famous among antislavery partisans, 
issued his dissident Thoughts on the 
Death Penalty (1845), the Rev. George 
B. Cheever, also firm in opposition to 
slavery, and even more famous, was the 
author of two works defending capi- 
tal punishment which Burleigh himself 
thought “written with an ability worthy 
of a better cause.” ° As with other re- 


18 Rey. Timothy Alden Taylor, The Bible 
View of the Death Penalty; also a Summary 
of the Webster Case . (Worcester, 1850), 
p. 23. 

18 The abolition issue also brought together 
dissimilar personages, thus, in Ohio, outstand- 
ing advocates of abolition included not only 
Amasd Walker, then of Oberlin College, an 
antislavery partisan, but the Hon Clement L. 
Vallandigham, at, that time a brilliant young 
state representative, partial to the south, later 
notorious as a defeatist during the Civil War; 
see Albert Post, “The Anti-gallows Movement 
in Ohio,” Ohio State Archaeological and His- 
torical Quarterly, Vol. LIV (1945), pp. 109- 
10. p i 
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forms of the time, not a little of the 
controversy was based on interpretations 
of Biblical passages presumed to be 
directives to mankind. Debates were 
earnestly attended and were influential 
in organizational campaigns. Thus, a 
sermon preached in Philadelphia in 
1842 favoring capital punishment re- 
sulted in a town meeting of dissenters 
who appointed a committee of twenty- 
five to examine and report upon it. The 
abolitionist committee was still extant 
three years Jater.*° 


ABOLITIONIST SOCIETIES 


In 1844 antigallows societies were 
formed in Massachusetts and New 
York, with formidable sponsors. In 
Massachusetts, among many others were 
Rantoul, Wendell Phillips, John G. 
Whittier, and John A. Andrew, who 
was to become wartime governor of the 
state. The society’s indefatigable sec- 
retary was Rev. Charles Spear, one of 
its founders and author of Essays on 
the Punishment of Death (1844), dedi- 
cated to Professor Upham, a large-scale 
work which -was in its fourth edition 
eight weeks after publication. Spear 
also founded, in 1845, The Hangman, 
which the next year became The Pris- 
oner’s Friend. It continued until 1859. 
Spear was also favorable to pacifism, a 
movement which provided a quota of 
active abolitionists; though some paci- 
fists, like William Ladd, did not feel it 

20 Albert Post, “Early Efforts to Abolish 
Capital Punishment in Pennsylvania,” Penn- 
syluania Magasine of History and Biography, 
Vol. 68 (1944), p. 48; The Impropriety of 
Capital Punishments: or the Report of a 
Committee on Dr. Cuyler’s Sermon... , 
Philadelphia, 1842. For actual debates, see 
introductory remarks to Capital Punishment. 
The Argument of Rev. George B. Cheever in 
Reply to J. L. O'Sullivan, Esq , in the Broad- 
way Tabernacle . . (New York, 1843), and 
also An Exercise in Declamation; in the Form 
of a Debate on Capital Punishment .., 
Boston, 1849 
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necessary to “attach”, other causes to 
their major one.** 

The New York Society for the Aboli- 
tion of Capital Punishment claimed so 
influential a figure as Horace Greeley, 
such dedicated reformers as Rev. Wil- 
liam S. Balch and Rev. Samuel J. May; 
and a host of sympathizers, among 
whom were John Quincy Adams, Wil- 
liam H. Seward, and former Vice Presi- 
dents of the United States Richard 
M. Johnson of Kentucky and George 
M. Dallas of Pennsylvania. John L. 
O'Sullivan, talented young editor of the 
United States Magazine and Democratic 
Review, coiner of the phrase “Mani- 
fest Destiny,” and author of a highly 
esteemed report to the New York legis- 
lature asking for the abolition of the 
death penalty,?* was corresponding sec- 
retary. 

The meeting in May 1845 of the New 
York abolitionists resulted in the for- 
mation of a national society, which met 
in the fall of that year in Philadelphia. 
But before it convened, a Pennsylvania 
Society for Promoting the Abolition of 
the Death Penalty had been born. By 
1850, state societies existed also in Ten- 
nessee, Ohio, Alabama, Louisiana, In-’ 
diana, and Iowa.”* 


FEDERAL LAW AND THE DEATH 
PENALTY 


Of distinctive importance was the 
agitation, in 1852, for commutation of 


21 Merle Curti, The American Peace Cru- 
sade, 1815-1860 (Durham, N. C, 1929), pp. 
83-84. 

22 John L. O'Sullivan, Report in Favor of 
.. . Abolition ... April 14, 1841, Second 
Edition, New York, 1841. 

23 Albert Post, op. cit. note 20 supra, pp 
48-49. For a progress report, see [James H. 
Titus] Fourth Annual Address of the New 
York State Society for the Abolition of Capi- 
tal Punishment (New York, 1848), and Re- 
ports and Addresses of James H. Titus, upon 
the Subject of Capital Punishment, New York, 

1848. 
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the death sentence upon a marine, un- 
der United States law, for a murder 
which was asserted to have been un- 
premeditated. Basing his appeal on an 
opinion of Attorney General William 
Wirt in 1820 and another by Attorney 
General John Y. Mason in 1845, that 
the President was empowered to com- 
mute sentences, Purrington, of Maine, 
petitioned Millard Fillmore to prevent 
the execution. With officers of the 
Marine Corps, as well as clergymen, 
adding their pleas to Purrington’s, Fill- 
more acceded to their requests and 
changed the sentence to_life imprison- 
ment.** 


ABOLITION AND Marvin H. Bover 


In 1847 Michigan distinguished her- ~ 


self by becoming the first state legally 
to abolish capital punishment. Early 
liberal in her penal enactments, with 
capital punishment limited to murder 
as far back as 1820, and the death pen- 
alty actually a dead letter since 1830, 
her proponents of abolition were active 
and persistent, and skillful in parlia- 
mentary procedure.? Two other states 
joined Michigan in abolishing the death 
penalty in the pre-Civil War era: Rhode 
Island in 1852 and Wisconsin in 1853. 

The latter fight brought to the fore 
one of the most vigorous of all fighters 
for abolition, whose work has been 
inadequately appreciated. Marvin H. 
Bovee, born in New York in 1827, re- 
moved with his family in 1843 to Wis- 
consin, and later, as a state senator, was 
chairman of the select committee which 
reported the abolition bill of 1853. 


24Purrington, op. cit. note 16 supra, pp. 
33 ff. 

25 Albert Post, “Michigan Abolishes Capi- 
tal Punishment,” Michigan History, Vol 29 
(1945), pp 44-50 The law abolishing capi- 
tal punishment retained it for treason. Since 
treason, however, could only apply to an of- 
fense against the United States, Muchigan’s 
priority as an abolitionist state is unaffected. 
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Working without pay, and at personal 
expense, he traveled through half the 
states lecturing on capital punishment 
and co-operating with anti-capital-pun- 
ishment societies. About 1860 he es- 
tablished a state reformatory which 
aimed to surround youthful criminals 
with wholesome influences.”® 

Bovee’s efforts took him to New York, 
where ardent campaigns in 1860 won an 
equivalent of the “Maine Law.” This 
prevented executions for two years, but 
was then overthrown. Bovee first vis- 
ited Illinois for reform purposes in 1859. 
In 1867 he and his co-workers were able 
to abolish public executions in that 
state and give juries discretionary pow- 
ers in sentencing murderers to death or 
prison. He then turned his attention . 
to Minnesota, where a similar victory 
was won. 

In 1869 Bovee published a major 
work: Christ and the Gallows; or, Rea- 
sons for the Abolition of Capital Pun- 
ishment*" In this he collected a vast 
number’ of arguments, endorsements, 
and new illustrations of the inadequate 


‘operations of the death penalty (which 


included the hanging of a ten-year-old 
child for murder), and summed up the 
“Progress of Penal Legislation in the 
United States” in a fashion which re- 
flected the accomplishments of the 
time, as well as the too-sanguine hopes 
of crusaders like himself. 


Post-Crviz War TRENDS 


In fact, the period of the Civil War 
and, even more, the temper of the post- 
Civil War era did seem, at first glance, 
encouraging to reformist enterprises in 
abolition. Governor Andrew of Mas- 


26 Appleton’s Annual Encyclopaedia and 
Register of Important Events of the Year 
1888, Vol XI, Whole Vol. XXVIII, New 
York, 1889 

27 Op. cit. note 7 supra Reprints of this 
work, published in all three cases by the au- 
thor, appeared in 1870 and 1876, 
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sachusetts in 1861 addressed the legis- 
lature on the subject, strongly urging 
it to do away with the death penalty. 
Three years later, the governor of Maine 
made vain efforts to pass a law institut- 
ing the death penalty and thus to end 
the state’s abolitionist tradition.*® Fugi- 
tive arguments for and against capital 
punishment continued to appear, and 
legislatures to be memorialized on the 
subject. : 

Maine added the letter to the spirit 
of her long experience with abolition, 
making it legal in 1872. Restored in 
1878 following the attack of an insane 
convict on a keeper, capital punishment 
was again abolished in 1887. Iowa 
abolished the death penalty from 1872 
to 1878, and Colorado in that same 
year of 1872 began an erratic career of 
abolition and restoral. Kansas, too, in 
1872 began a long tradition on the abo- 


litionist road,?® which was only to be ` 


stopped, at least temporarily, in the 
- 1940's. 

In addition, the subject was debated 
elsewhere, and gains were recorded in 
connection with first and second degree 
sentences, public executions, the short- 
ening of the list of capital crimes, and 
other aspects of the question. But posi- 
tive accomplishments appear more as 
end products of earlier eloquence and 
seasoned agitators. New progress and 
interest centered in the larger area of 
prison reform and administration. As 
Frederick Howard Wines, himself one 
of the outstanding reformers of the post- 
Civil War decades, observed in 1895, 
the state of American prisons twenty- 
five years before had been far from 
satisfactory.®° 

28 William Tallack, The Practical Results of 
the Total or Partial Abolition of Capital Pun- 
ishment m Various Countries (London, 1866), 
pp. 18-19. 

29 Bye, op. cit. note 4 supra, pp. 8-9. 

80 Frederick H. Wines, Punishment and Re- 
formation (New York, 1895), p. 192. 
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PRISON REFORM AND THE 
DEATH PENALTY 


It was due to the energy and vision 
of Frederick Wines’s father,-Rev. Dr. 
Enoch C. Wines, that a congress of 
reformers actively interested in prison 
work convened in Cincinnati in 1870 
and formed the National Prison Asso- 
ciation. They were interested in the 
novel aim of influencing the criminal 
for the better. Many of them knew of 
the experience of Sir Walter Crofton 
with the Irish “convict prisons,” where 
notable progress had been achieved; 
and the creation of the New York State 
Reformatory at Elmira gave them their 
opportunity to try out humane ap- 
proaches to the prisoner. 

At this and subsequent meetings they 
heard of the “indeterminate sentence,” 
developed in this country by Zebulon 
R. Brockway as early as 1860. This 
stipulated a minimum and maximum 
sentence upon a convicted person, and 
left for future determination how long 
he would actually serve. And though 
Massachusetts was not in the forefront 
of abolition, she did pioneer the system 
of probation which spread through the 
other states.” 

The significant fact for abolitionists 
was that the new approach emphasized 
a more scientific view of crime and 
criminals, and thus seemed to prepare 
the way for a more reasonable consid- 
eration of the value of the death pen- 
alty. As Colonel Brockway—who was 
no gentle hand as a prison administra- 
tor—himself concluded by 1890: 


31Jbid, pp 192 ff., 197-98, 292 ff.; Mary 
Carpenter, Reformatory Prison Discipline 
. .., London, 1872, Amos W. Butler, “The 
Operation of the Indeterminate Sentence and 
Parole Law,” Journal of Prison Discipline 
and Philanthropy, New Series, No. 55 (March 
1916), pp. 56 ff ; Helen D. Pigeon, Probation 
and Parole in Theory and Practice (New 
York, 1942), p. 84 
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My experience with prisoners and their 
disciplinary governing has effected in my 
mind a depreciated estimate of the value 
of deterrents. Punishments applied to de- 
ter... are, usually, pernicious... . The 
strongest argument against capital punish- 
ment is not either the uncertainty of con- 
victions, the cruelty of it or the sacredness 
of life; but rather the injury of it to the 
public tone. . . .3? 


Prison discipline, then, seemed - in- 
creasingly to provide an opportunity to 
abolitionists to move in step with other 
reformers. At the 1870 meeting in 
Cincinnati, William Tallack, secretary 
of the abolitionist Howard Society of 
England, spoke vigorously in favor of 
humanitarian treatment of criminals, 
with many a hint that capital punish- 
ment was undesirable. The milestone 
1878 meeting of the International Peni- 
tentiary Congress in Stockholm was 
heartily supported by abolitionists. And 
in 1883 a reorganized National Prison 
Association heard Alfred H. Love, of 
the Pennsylvania Prison Society, a 
pacifist and opponent of the death pén- 
alty, who in that period made earnest 
and unsuccessful efforts to turn his or- 
ganization to active support of aboli- 
tion.*8 


32 Comment in answer to an inquiry from 
Torajiro Mogi, quoted in Mogy’s thesis, Capi- 
tal Punishment: Historically, Phtlosophically 
and Practically Considered ... (Ann Arbor, 
Mich , 1890), p. 40 

88 William Tallack, “Humanity and Humani- 
tarianism,” Transactions of the National Con- 
gress on Penitentiary and ‘Reformatory Disci- 
pline, edited by E. C Wines (Albany, 1871), 
pp. 204 ff; E. C Wines, The Actual State of 
Prison Reform Troughout [sic] the Civilized 
World ... , Stockholm, 1878; Bovee, op. cit. 
note 7 supra, pp. 241 ff; Alfred H. Love, 
“Our Duty to the Prisoner and the Commu- 
nity,” Proceedings of the National Prison 
Congress . . . (Chicago, 1887), pp. 92 ff. In 
1898 Love embarrassed his organization by 
writing to the Queen of Spain in a pacifist ef- 
fort, and resigned his vice presidency of the 
organization; see Teeters, op. cz#. note 6 supra, 

pp. 398-400. 
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Early in the 1880’s the impending 
execution of Guiteau for the assassina- 
tion of President Garfield provided a 
point of public controversy, permitting 
the intransigent Cheever and Wendell 
Phillips, among others, to speak their 
opposing minds. Late in the decade the 
advent of the electric chair offered a 
novelty and renewed debate on the rela- 
tive merits of the several modes of exe- 
cution.®* 


FEDERAL REFORM 


One of the strongest arguments of the 
abolitionists had always been that the 
conscience of mankind revolted against 
the death penalty, and that therefore it 
could not be enforced; in other words, 
that the death penalty assured the com- 
plete freedom of most murderers. In 
the post-Civil War era, with the high 
incidence of unpunished killing in the 
cattle country of the West and with the 
rise of lynch law in the South, to say 
nothing of the actions of susceptible 
juries in the North, the situation came 
close to being scandalous. As William 
Tallack pointed out, for the year 1894, 
in the United States, there were 9,800 
murders, which were followed by only 
132 legal and 190 “illegal” executions; 
that is, 29 out of 30 murderers escaped 
capital punishment.** 

This, too, was the burden of what was 
the most important of all abolition cru- 
sades of the 1890’s. The Hon. Newton 
M. Curtis, a Civil War general and New 


-York reformer, who had written and 


spoken against capital punishment for 
years, now, as a member of the House 
of Representatives, undertook to per- 


34 [Symposium] “The Death Penalty,” 
North American Review, Vol. 133 (December 
1881), pp. 534 ff.; George F. Shrady, “The - 
Death Penalty,” Arena, Vol. XI (October 
1890), p 53. 

85 Tallack, Penological and Preventive Prin- 
ciples with Special Reference to Europe and 
America .. . (London, 1896), pp. 252-53. 
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suade Congress to define, in the words 
of his proposed bill, “the crimes of mur- 
der in the first and second degree, and 
manslaughter, and providing punish- 
ment therefor, and to abolish the pun- 
ishment of death.” 38 

In the material which he prepared for 
the consideration of the Committee on 
the Judiciary of the House of Repre- 
sentatives, Curtis attempted to show 
that “in the first thirty-seven years of 
the Republic the letter and spirit of 
the criminal laws were supported by 
public sentiment, which is essential to 
the successful enforcement of criminal 
statutes,” but that a great change had 


taken place. In the earlier years of. the 


Republic, about 85 per cent of those 


tried had been convicted, as compared | 


with more recent figures of less than 20 
per cent in the federal courts and a still 
lower percentage in the state courts. 
Other statistics were calculated to 
show that those states having the great- 
est number of offenses carrying the 
death penalty suffered the greatest num- 
ber of homicides, and that lynchings 
had increased at the expense of legal 
executions. Curtis brought up to date 
facts concerning laws of the then forty- 


one states, and the increasing experi-' 


ences abroad. 

By 1897 Curtis had modified his bill 
“to reduce the cases in which the pen- 
alty of death may be inflicted,” and this 
became law that year. The sixty fed- 
eral offenses previously punishable by 
death were reduced to treason, murder, 
rape, and capital offenses enumerated 
in the articles of war for the Army 
and Navy. In addition, in instances of 
murder and rape, juries might qualify 
their verdicts by adding “without capi- 
tal punishment,” and the penalty would 


88N. M Curts, Capital Crimes and the 
Punishment Prescribed Therefor by Federal 
and State Laws and Those of Foreign Coun- 
tries . . . (Washmegton, D. C, 1894), [3]. 
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be changed to life imprisonment at hard 
labor.®? . 


Tue Pre-Woritp War I Era 


The reformers of the 1900-1914 pe- 
riod, who concerned themselves so sen- 
sationally with all aspects of local and 
national affairs, did not forget the prob- 
lem of crime. Organizationally, how- 
ever, the abolition movement lagged 
behind that of penal reform. Charles 
Edward Russell, a leader of the muck- 
rakers, wrote effectively on the ques- 
tion, and maintained an interest in abo- 
lition to the year of his death. May- 
nard Shipley, a California penologist, 
prepared learned articles on aspects of 
the subject. 

One of the most active of all the re- 
formers was Brand Whitlock, whose in- 


-terest-in abolition dated back to 1893, 


when he met Clarence Darrow in con- 
nection with an effort to save from exe- 
cution a youth who had assassinated 
Carter Harrison.2® As Mayor of To- 
ledo, Whitlock worked earnestly to end 
the death penalty in Ohio. He wrote 
in a letter in 1906: “I have been, as 
perhaps you know, conducting a sort of 
guerrilla warfare against capital punish- 
ment.” However, a bill which he en- 
gineered through the Ohio legislature 
failed of passage. His novel, The Turn 
of the Balance (1907), a powerful in- 
dictment of backward prison practices 


37 “The Death Penalty in the United States,” 


` Harper’s Weekly, VoL 41 (January 30, 1897), 


p. 107. This general rule has persisted to the 
present McKinley’s assassination resulted in 
a statute making it a capital crime to attempt 
the life of a high federal official (Nation, Vol. 
84 [April 25, 1907], p 377), and the Lind- 
bergh law added kidnaping as a capital crime. 
The statement in Teeters, World Penal Sys- 
tems, A Survey (Philadelphia, 1944), p. 180 
fn, that “the Federal government resorts to 
capital punishment (hanging) for treason only 
... ,” is inaccurate, 

38 Brand Whitlock, Forty Years of It (New 
York, 1925), pp 82 ff. 
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and capital punishment, was harshly 
criticized, and his unsuccessful efforts 
appear to have exhausted him. 

Yet the 1910’s began as a period of 
brilliant promise. Minnesota abolished 
the death penalty in 1911. -In 1913 the 
state of Washington followed suit, and 
after her Oregon, North Dakota, South 
Dakota, Arizona, and Missouri. Ten- 
nessee abolished the death penalty for 
murder (retaining it for rape) in 1915, 
but restored it in 1917.4° As instru- 
ments of reform and agitation, a num- 
ber of organizations and agencies were 
created during that period.‘ Typical 
of developments which seemed about to 
carry abolitionists to a broad victory 
was the fact that the Pennsylvania 
Prison Society, without flagging in its 
zeal for prison reform, and after having 
avoided the issue of the death penalty 
for over a hundred years, finally took its 
stand directly against it.*? 


Tae YEAR 1917 


_ The year 1917 promised to be the 

wonder year of abolition. True, the 
Survey thought that legislators did not 
“seem to be as favorable to the aboli- 
tion of the death penalty as the recent 
spread of humanitarian ideas in the 


89 Allan Nevins (Ed.), The Letters and 
Journal of Brand Whitlock (New York, 
1936), pp. 49, 69 ff, 155. 

40 Bye, op. cit note 4 supra, p. 9. 

41 These included the International Anti- 
Capital Punishment League in San Francisco 
and Los Angeles; the Anti-Capital Punish- 
ment League, headed by Charles H. Ingersoll, 
in New York; the Anti-Capital Punishment 
Society of America, headed by George W. 
Hunt, in Chicago; the Massachusetts Prison 
Reform Association, headed by Mrs Florence 
Spooner; and the Anti-Capital Punishment So- 
ciety, headed by George Foster Peabody, in 
New York. I am indebted to Mrs Herbert 
B. Ehrmann, executive director of the Ameri- 
can League to Abolish Capital Punishment, 
for information and material about modern 
abolitionist movements. 

42 Teeters, op cit. note 6 supra, pp. 397-98. 
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prison field might indicate.” In Colo- 
rado, Utah, and Vermont measures had 
been killed outright. A bill had been 
lost in Massachusetts.“ But twelve 
states were already in the abolitionist 
column, and only twelve states still 
made the death penalty mandatory for 
convicted murderers. West Virginia, In- 
diana, North Carolina, Pennsylvania, 
New York, New Hampshire, Illinois, 
and Nebraska were considering the sub- 
ject, and, in addition, many other bills 
relating to prison reform as such-were 
under debate. 

Nevertheless, 1917 was destined to be 
catastrophic for the abolitionist cause. 
Under the nervous tensions created by 
American entrance into World War I, 
four of the abolitionist states returned 
to capital punishment. Promising move- 
ments in other states were repulsed. 

Typical of the spirit which set back 
abolition. was that which prevailed in 
Pennsylvania, where the Prison Society, 
aided by the Prison Reform League, 
worked to pass an abolition law. It 
passed the Senate, and was expected to 
pass the House “with votes to spare.” 
Unfortunately, “A day or two before 
the vote was taken, there was an ex- 
plosion in a munition factory near 
Chester, which was at first thought to 
have been caused by spies or alien 
enemies.4* As a result of this misad- 
venture, members of the Assembly 
changed their minds and the bill was 
lost. 


FoLLowInc Worp War I 


Although there were distinguished ad- 
vocates of abolition as America entered 
the 1920’s, conditions did not appear 


_ #3“Capital Punishment and Prison Re- 
forms,” Survey, Vol. 37 (March 10, 1917), pp. 
670-71. 

44 Journal of Prison Disctpline and Philan- 
thropy, New Series, No. 57 (March 1918), 
p. 52 
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promising for them. Governor Harry 
L. Davis, of Ohio, showed himself as 
earnest and energetic as Whitlock be- 
fore him.*® Dean George W. Kirchwey, 
Clarence Darrow, Thomas Mott Os- 
borne, and other opponents of capital 
punishment wrote or presented their 
views before such influential bodies as 
they could reach. It was the Loeb- 
Leopold case that revitalized the move- 
ment and gave it direction. The argu- 
ments of Clarence Darrow and the 
prosecutor were both largely based on 
those deriving from the question of abo- 
lition. The new interest in the subject 
was indicated by the preparation of a 
bibliography specifically to satisfy de- 
mands.*® 
` In August 1925 the League for the 
Abolition of Capital Punishment opened 
its offices in New York under the ac- 
tive working leadership of Miss Vivian 
Pierce, and prepared to start a nation- 
wide campaign. The following Feb- 
ruary it opened its campaign in Wal- 
lack’s Theater in New York, its speak- 
ers including Warden Lewis E. Lawes, 
of Sing Sing, a convert to abolition, 
Darrow, Dudley Field Malone, and 
Kathleen Norris. The following day, 
Darrow spoke before Congress on th 
subject.*” Á 
In 1927 the Sacco-Vanzetti case, or 
rather its climax, resulted in the forma- 
tion of the Massachusetts Council for 
the Abolition of the Death Penalty, and 
in that year Mrs. Herbert B. Ehrmann, 
wife of one of the counsel for the con- 


45 Harry L Davis, “Death by Law,” Out- 
look, Vol. 131 (July 26, 1922), pp 525 ff. 

46 Maureen McKernan, The Amazing Crime 
and Trial of Leopold and Loeb, Chicago, 
1924; “Capital Punishment, 1910-1925 (a Se- 
lected Bibliography),” Journal of the Ameri- 
can Institute of Criminal Law and Crimi- 
nology, Vol. 17 (May 1926), pp. 117 ff. 

47 “Abolishing the Death Penalty,” Literary 
Digest, Vol. 86 (August 22, 1925), p. 29; 
“Attacking the Death Penalty,” ibid., Vol. 88 
(February 13, 1926), pp 7-8. 
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demned anarchists, began her long serv- 
ices in behalf of abolition.** 


RECENT TRENDS 


Since then, the movement, through 
organizations more or less vigorous, 
more or less adequately staffed and 
supported, has continued to press for 
reform measures, including abolition, 
has kept alert to possible reversals in 
states already free of the death pen-` 
alty, has prepared bills, distributed edu- 
cational materials, and directed its cru- 
sade through such channels as have been 
available to it. In the 1930’s it gave up 
its appeal to sentiment and religious 
opinion, and presented its arguments in 
more practical and pertinent form.*® It 
printed leaflets, brochures by such stal- 
warts as Lawes and Darrow, and re- 
printed the arguments of widely known 
sympathizers. A major campaign aimed 
to abolish the mandatory death penalty, 
and today it prevails only in Vermont 
and the District of Columbia. 

To those concerned with the pro and 
con of the subject, developments in the 
states have been neither encouraging 
nor’ dismaying. World conditions have 
undoubtedly confused the-picture. In 
1939 South Dakota re-enacted capital 
punishment, but authorized no funds for 
the purchase of an electric chair. In 
1942 an appropriation for the purpose 
was made, but there appeared to be no 
materials available for the construction 
of such a chair! In 1944, after Kansas 
had re-enacted. the death penalty, three 
executions took place at the State Peni- 
tentiary. Feeling was high, and the 
warden of the institution resigned, re- 
fusing to enforce the penalty. 

A promising token to one protagonist 
of abolition lay in the fact that capi- 
tal punishment was no longer a major 


48 Boston Sunday Herald, March 9, 1952, 
p. 38. 

48 Vivian Pierce, Annual Report of 1931 
(New York, nd), p. 4. 
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means for dispensing justice. . Only in 
New York, North Carolina, and Georgia 
did it play an important role. In 1943 
there were 135 executions in the United 
States, one-third of which took place in 
these three states. Of these executions, 
118 followed instances of murder, 17 of 
rape. There were no executions for any 
other offenses.*° 


WHERE WE STAND 


“There is reason to believe,” thought 
one expert on capital punishment in 
1926, “that in the course of the present 
century the use of the death penalty 
will finally pass away.”** However, 
the partisans of capital punishment 
have not retreated from their position, 
and those who advocate abolition have 
been required to take into account two 

50 Mabel A. Elliott, Coercion in Penal 
Treatment: Past and Present (Ithaca: Pacifist 
Research Bureau, 1947), pp. 34-35. 

51 Raymond T. Bye, “Recent History and 
Present Status of Capital Punishment in the 
United States,” Journal of the American In- 
ststute of Criminal Law and, Criminology, 
Vol. XVII (August 1926), p. 245. 
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levels of opposition. First, there is the 
intellectual defense of capital punish- 
ment: the argument that there is a 
moral and legal right to kill, and that 
capital punishment is a deterrent to 
crime.** 

Much challenging, in some ways, is the 
spontaneous reaction to murder on the ' 
part of emotion-stirred people. Much 
of the essence of the controversy may 
be found in such responses as the fol- 
lowing .to the recent murder in New 
York of a young girl by a psychopathic 
stranger, who had obviously been re- 
leased prematurely from hospital care. 
Her parents were quoted as having 
taken a “Christian attitude” toward the 
killer: “They were glad he had been 
caught and hoped he would be ‘put 
away’ so that no one else might be 
harmed. Some of the neighbors . 
were less resigned and called for venge- 
ance.” 58 f 


52A convenient summary of opinion, pro 
and con, may be found in Capital Punishment. 
The Reference Shelf, Julia E. Johnson, com- 
piler, Vol 13, No. 1 (New York, 1939). 

53 New York Times, July 18, 1952, p. 21. 
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The Death Penalty Abroad 


By PETER P. LEJINS 


HE main issue with regard to the 

death penalty in the world today is 
the conflict between the humanitarian 
abolitionist movement—with a corre- 
sponding actual trend to limit or give 
up altogether the use of capital punish- 
ment—and the tremendous increase in 
outright executions and veiled, slower 
methods of exterminating persons for 
political offenses and divergent political 
views. 


BrEForE WorLD War I 


Up to approximately the First World 
War, the issues involved in the con- 
troversy over the death penalty were 
relatively clear and simple. On one 
side there was the camp of the aboli- 
tionists. They were the humanitarians, 
the liberals, the progressives. Their 
movement, started in its contemporary 
form by the philosophers of the En- 
lightenment, was intrinsically connected 
with the development of the ideologies 
of the western society of the eighteenth 
and nineteenth centuries. 
ment ran along very clear-cut lines: 
capital punishment is below human dig- 
nity, functionally it does not do enough 
good to justify itself, and it leads to 
evil consequences. 

Opposing the abolitionists were the 
conservatives, the old-fashioned, the 
less-educated people, who either did not 
worry about the executions of criminals 
or even felt that these were indispen- 
sable to keep the human race in line. 
Now the abolitionists, now the con- 
servatives, had the upper hand; but on 
the whole, the abolitionists seem to have 
better expressed the spirit of the epoch, 
and step by step the number of capital 


Their argu- . 
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offenses listed in the criminal codes, the 
number of death-sentences imposed by 
the courts, and the number of execu- 
tions actually performed steadily di- 
minished in the course of the eighteenth 
and nineteenth centuries. 

The issue of capital punishment for 
so-called political offenses was also quite 
clear.. Except for some debatable bor- 
derline cases, the distinction between a 
criminal act and a political offense was 
pretty well established and generally 
agreed «upon. The abolitionists at- 
tempted, of course, to expand also into 
the area of political offenses, but al- 
though they were in all probability re- 
sponsible here too for some decrease in 
executions, they found the governmental 
tendency to exterminate the opponents 
of its political power an especially 
tough nut to crack. As a result, the 
abolitionists concentrated on the ordi- 
nary crimes and partly closed their 
eyes to political executions, which, by 
the way, were not very frequent in the 
eighteenth and nineteenth centuries ex- 
cept for the outburst of the French 
Revolution. 

The abolitionists had a hard time 
also with offenses within the military 
machine of the state and offenses in 
wartime. Here, as in the case of the 
political offenses, they met with the 
hard fact that the military simply 
would not give up the death penalty, 
usually arguing that, since the mili- 
tary personnel is professionally exposed 
to the threat of death, no effective con- 
trol is possible without a like threat. 
Likewise, in time of war, when martial 
law was introduced, the threat to the 
very existence of the state and the lives 
of its people was successfully employed 
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as an argument for using summum sup- 
plictum. 

Whichever of the western countries 
we take, the situation was very much as 
just described, and the arguments and 
issues were very similar. Whether we 
take the abolition of the death penalty 
in Imperial Russia in 1753-54—inci- 
dentally the first instance of this nature 
in the Western world—or turn to west- 
ern Europe for de facto abolition of the 
death penalty in 1765 and abolition by 
law in 1786 in Tuscany, or take the 
more recent parliamentary debates of 
1948 in England, the picture is’ very 
much the same. 


“Ter MILD VICTORIAN LAMP” 


Although the picture just -sketched 
was typical for the Wéstern world at 
the time of the First World War, the 
same views, social movements, and pat- 
terns of social action to a considerable 
extent are present also today, and in 
many respects the above characteriza- 
tion is still valid. On the other hand, 
since the First World War new devel- 
opments have changed western society 
profoundly and have placed new prob- 
lems before the people concerned with 
capital punishment, leading Mr. Wins- 
ton Churchill to comment that the abo- 
litionists “stand against the storm and 
hold their mild Victorian lamp in the 
blackness of the twentieth century.” + 
This epithet, “mild Victorian lamp,” 
brings into focus the present status of 
the capital punishment issue. Just what 
were these trends which set in after the 
First World War and contributed to a 
change of outlook on the question of 
the death penalty? 


THE NEw PATTERN oF SOCIAL CONTROL 
After World War I there developed 
in several countries, starting with Rus- 


1 Bulletin of the National Council for the 
Abolition of the Death Penalty, No. 27, Lon- 
don, 1948 
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sia, an extremely acute internal po- 
litical struggle. Both communist and 
fascist movements adopted a new type 
of political action characterized by a 
rational approach to the problem of ob- 
taining and maintaining dominance, and 
by utilization of modern social science 
for manipulation of people. This pat- 
tern of social control is marked by ex- 
treme ruthlessness in suppressing one’s 
enemies, in annihilating those who rep- 
resent an immediate threat, and in 
gradually but systematically extermi- 
nating all the carriers of adverse ide- 
ologies. 

The upshot of all this was a sudden 
rash of executions and the mass ex- 
termination of political enemies on an 
unprecedented scale. It is significant 
how quickly the relatively new term 
“genocide” was accepted in everyday 
speech: it denotes something that is 
a well-established phenomenon of our 
modern life. 

At this point another development 
which is very important for our times 
took place. The outright execution of 
political criminals and active political 
opponents was rather easily rational- 
ized; but the gradual extermination of 
the carriers of opposing ideologies ran 
counter to humanitarian concepts that 


-were deeply rooted and had, in addition, 


a halo of progressiveness and liberal- 
ism. The result was the “social inven- 
tion” of the concentration camp of the 
twentieth century. It often appears 
under very innocent names, but the 
tremendously high death rate among 
the internees over a relatively short pe- 
riod of time leaves no doubt that, at 
least in some countries and in some of 
the concentration camps, we are dealing 
with a veiled form of slow execution. 
It is carried out through confinement 
under conditions which are impossible 
for human survival, with poor food, ex- 
ceedingly high work loads, and occa- 
sional direct executions. 


Tse DEATH PENALTY ABROAD 


The argument of the abolitionists of 
the old school that all this involves po- 
litical offenses only, and that the death 
penalty for ordinary criminals can be 
handled as a separate issue, simply does 
not hold. 

In the first place, it cannot be de- 
nied that the entire cause of abolition- 
ism loses tremendously in popular ap- 
peal and in real significance if the abo- 
litionists are worrying about a few 
dozen or a few hundred criminals while 
at the same time virtually millions of 
people are deliberately put to death the 
world over. 


POLITICAL AND NONPOLITICAL 
OFFENSES BLENDED 


Second-—-and this is very important 
for this discussion—the labeling of all 
these executions as a political matter 
is simply incorrect. There has taken 
place what at the risk of sounding trite 
one might term a totalization of gov- 
ernmental control, which tends to wipe 
out the sharp distinction between po- 
litical and ordinary criminal offenses 
and has made considerable headway in 
this respect. In other words, the new 
political parties in control in certain 
countries have rendered some of the ac- 
tivities important to their political ad- 
versaries criminal offenses, and have at- 
tached to them as sanctions either out- 
right capital punishment or the veiled 
death in a concentration camp. 

Here are a few instances exemplifying 
this type of procedure: A decree to sur- 
render all valuables in excess of a cer- 
tain amount makes the illegal holding 
of such articles a criminal offense. The 
law refers to the entire population, but 
only certain wealthy groups are in pos- 
session of such valuables. In addition, 
the law will administratively be directed 
primarily against these groups. Thus 
the offenders will be handled as crimi- 
nals; but in reality, all this can be a 
purely political action. 
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Or currency regulations are intro- 
duced, making it a serious offense to 
export currency abroad. Any violator 
of this law is prosecuted as a common 
criminal offender; but all of us will re- 
call instances from the recent past where 
the main purpose of such a law was po- 
litically motivated economic pressure on 
a group, with genocidal plans in the 
background. Not many of those who 
violated currency regulations survived 
the ‘concentration camp. 

A somewhat different development, 
but one also tending to fuse political 
and nonpolitical offenses together, is 
the assigning of political meaning to 
some of the most conventional crimes 
against property and crimes of violence. 
What would appear to be a plain theft 
becomes a counterrevolutionary attack 
on communal property; an ordinary 
brawl, interference with the smooth 
functioning of the people’s republic, 
and aid to foreign enemies and schemers. 
The operator of a wine bottling plant, 
who derived a substantial side income 
by filling the bottles somewhat below 
the required level, is sentenced not as 
a common crook, but as an enemy of 
the people, who endangers the very 
foundation of the state economy; and 
his penalty may very well be not even 
a slow death in a concentration camp, 
but an immediate execution. 

When the death penalty appears as a 
sanction for offenses endangering the 
“security of the state” or, as the Ru- 
manian law effective January 14, 1949 
puts it, for sabotaging the economic 
progress of the republic and negligence 
in fulfilling service obligations in in- 
dustry, the assignment of great impor- 
tance to the distinction between politi- 
cal and nonpolitical offenses becomes 
questionable. 


UNRELIABLE DATA 


Here are some additional trends which 
belong in the same complex of events 
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and have recently exercised consider- 
able influence on the use of the .death 
penalty. The growing awareness of the 
potentialities of propaganda for the 
mass manipulation of people is gradu- 
ally leading to ever increasing diver- 
gency between official reports and actual 
conditions. The popular acceptance and 
wide use of the term “Iron Curtain” 
testifies to the general awareness of this 
situation. 

For this reason the text of the laws 
and official statistical reports regarding 
capital punishment are often worthless 
- for judging actual policies in the use of 
the death penalty. The conventional 
survey of the “status of the death pen- 
alty” the world over, which reports 
what the laws and the officials say, 
would be. completely worthless today 
with reference to a number of coun- 
tries. 

An outright misrepresentation of sta- 
tistical data, ambiguous: terminology, 
the previously discussed veiled execu- 
tion through concentration’ camps, a 
frequent resort to martial Jaw, the turn- 
ing over of cases involving common 
criminal offenders to military tribunals 
which have the death penalty ‘in their 
repertory—these are some of the most 
common means by which the extent or 
the very existence of the death penalty 
is concealed, and with the help of which 
a country which proudly points to its 
criminal code as containing no capital 
punishment can in reality manage to 
execute many of its citizens every year. 


DEATH PENALTY GLORIFIED 


Another trend, of less importance but 
nevertheless of some significance, was 
what one might term the glorification of 
the death penalty, which was evidenced 
particularly in Nazi Germany.? It rep- 


2As a good example of the characteristic 
“tone” in which the death penalty was fre- 
quently presented in Nazi Germany, see 
Ministerialrat Rietzsch, “Die Strafen und 
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resented the strongest single large-scale 
attack on the very foundations of abo- 
litionist theory. With the collapse of 
the Nazi state, it disappeared as a ma- 
jor phenomenon. 


QUALIFIED DEATH PENALTY 


One might also raise the question as 
to the revival of the qualified death 
penalty, that is, death penalty accom- 
panied by torture. The gradual disap- 
pearance of the qualified death penalty 
in the Western world during the last 
two centuries is a well-known fact, usu- 
ally heralded as one of the signs of 
progress. The date of the last time a 
victim was broken on the wheel in Ger- 
many or of the repeal of the provision | 
in the French penal code for chopping 
off the arm of a parricide just before his 
execution is always remembered as a 
landmark in the progress of civilization. 

We do not know of any recent rein- 
troduction of qualifying attributes of 
the death penalty with regard to the 
ordinary criminal, but the fusion of po- 
litical and ordinary offenses, discussed 
above, and the extreme cruelty used in 
the contemporary extermination of po- 
litical opponents, might well prompt an 
inquiry as to the extent to which the 
twentieth century has de facto revived 
the horrors of the pre-execution torture 
chamber. Í 


A TREND REVERSED 


Still another well-established trend, 
which can be traced for several cen- 
turies and which has been affected by 
recent developments, is the gradual de- 
crease in the number of offenses for 
which the law provides capital punish- 
ment as a mandatory or possible sanc- 
tion. Although in this respect con- 
siderable fluctuation has been observed 





Massregeln der Sicherung, Besserung und 
Heilung,” in Dr. Franz Gürtner, Das Kom- 
mende Deutsche Strafrecht, Allgemeiner Teil 
(Berlin, 1935), especially pp. 121-23. 
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throughout human history, the last two 
or three centuries have displayed a 
steady decrease in the number of capi- 
tal offenses in the criminal codes of 
the western countries. From well over 
one hundred capital offenses which were 
rather typical for the eighteenth cen- 
tury, the number has decreased to three, 
two, or in some countries even one in 
the twentieth century. The number of 
death sentences when the legal provision 
exists, and the number of executions 
when the death sentence is pronounced, 
have also decreased accordingly. 

The recent’ fierce political struggles 
have, however, resulted in a widening of 
the circle of political acts for which the 
offender may be executed, and also in 
an increase, sometimes to remarkable 
proportions, of the number of conven- 
tional crimes which may result in capi- 
tal punishment by imputing to them po- 
litical significance, as, for instance, is 
the case in the Soviet Union. 


PRESENT STATUS OF DEATH PENALTY 


Now let us see how the death pen- 
alty has fared under these influences. 
It seems that for western Europe the 
defeat of the western totalitarian coun- 
tries meant a return to the pre-World 
War I tenor of thinking in the area of 
capital punishment. The ideology and 
practices introduced by the fascist gov- 
ernments in their fight on crime and po- 
litical enemies were wiped out together 
with the rest of the totalitarian regimes. 
Whether this is just an immediate sym- 
bolic consequence of the defeat of a po- 
litical system, and the abolitionist ide- 
ology has in reality been permanently 
undermined, only the future can tell. 
One cannot help noting that many west- 
ern European countries which for a long 
time had not used the death penalty at 


2L. E. Deets, “Changes in Capital Punish- 
ment Policy since 1939,” Journal of Criminal 
Law and Criminology, Vol. XXXVI, No 6, 
1948. z 
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all recently reintroduced it for political 
offenders (“collaborationists” or “quis- 
lings”); for example, the Netherlands, 
Denmark, and Norway. 

As to eastern Europe, that is, the 
countries behind the Iron Curtain, the 
lack of information really should pre- 
clude any definitive judgment. From 


‘what little is gleaned of the situation 


. 


there, it seems that the intensive politi- 
cal struggle of the Communist party to 
maintain its power and to expand the 
orbit of its influence makes it very prob- 
able that the attitudes and policies de- 
scribed above are prevalent there. The 
propagandistic repeal of the death pen- 
alty for criminal offenses, the denial of 
executions, the wide use of the veiled 
death penalty through concentration 
camp procedures, the harassing of po- 
litical opponents by regulations to which 
criminal law sanctions are attached, the 
interpretation of common criminal of- 
fenses as politically dangerous acts—all 
this seems to be present in the Union of 
Soviet Socialist Republics itself, and one 
suspects some of it also in the so-called 
satellites. 

Certain Asiatic areas recently seem to 
have drifted into the same orbit and 
are exposed to the influence of similar 


~ practices. 


What really has happened throughout 
the world with respect to the death pen- 
alty cannot be explained away as an 
expected and temporary intensification 
of sanctions in the wake of the vio- 
lence prevalent in time of war. Let us 
not forget that in some countries the 
more intensive use of the death penalty 
actually had its start between the wars. 
In view of the foregoing analysis, the 
optimistic assertion made by some abo- 
litionists to the effect that nothing has 
really happened and that we can peace- 
fully return to hammering at the re- 
maining strongholds of the death pen- 
alty is an oversimplification and cannot 
be substantiated. Something has hap- 
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pened in the last thirty years. The 


trends have become very complex, and 
the future of the death penalty can 
hardly be predicted at the present time. 


Tar Tyre SITUATIONS 


Let us now turn to an examination 
of the use of the death penalty in those 
countries which are not discussed sepa- 
rately elsewhere in this volume. The 


conventional survey of capital punish- 


ment in the world usually resorts to a 
listing of countries according to whether 
they have no death penalty at all, have 
it for political and military offenders 
only, or make use of it in their control 
of crime in general. 

Even a quick analysis of such tabu- 
lations, however, will show that they 
are usually not very exact or reliable. 
The conventional distinction of the 
three type situations is too superficial 
to make possible a meaningful analysis; 
for example, to piece together trends 
from slight variations in policy, or to 
understand the real meaning of reforms. 
Too often only the text of the basic 
criminal Jaws is used as the source of 
information, and especially today this 
is not a very reliable source. Quite 
often these basic laws are supplemented 
by less widely circulated provisions, 
such as rules of criminal procedure, and 
special acts dealing with martial law 
and military tribunals, which substan- 
tially change the whole picture. 

If we remember the executions through 
concentration camp procedures, the de- 
nial of these for propaganda purposes, 
and other integral factors, it will be- 
come clear that only a careful analysis 
of the entire governmental control pat- 
tern of a country can serve as the basis 
for its evaluation from the standpoint 
of the death penalty. In the limited 
space of this article one cannot do much 
more than indicate these shortcomings 
and suggest some research possibilities. 
Let us, first of all, formulate the type 
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situations with reference to the death 
penalty which seem to exist in the dif- 
ferent countries: 

1. At one end of the continuum there 
are countries which have no legal pro- 
vision for capital.punishment and actu- 
ally do not have any executions. 

2. At the other extreme there are the 
countries which have legal provisions 
stipulating death penalty for political, 
military, and ordinary criminal offend- 
ers and which actually make use of 
these provisions. 

3. Somewhere between these two there 
are those countries which do not seem 
to have any legal provisions for the 
death penalty, but which in reality do 
execute some of the offenders in some 
way. 

4. Finally, there are some countries 
which, although the death penalty is 
provided for in the law, have not made 
use thereof for such a long time that 
they may be considered as having de 
facto abolished capital punishment. 


ANALYTICAL POSSIBILITIES 


These four basic types will be further 
complicated if we make a distinction 
between conventional criminal offenders 


-on the one hand and political and mili- 


tary offenders on the other. Then the 
four possibilities just listed must be 
considered separately for each of these 
two categories. The possible combina- 
tions would give us all together sixteen 
possible type situations, which are rep- 
resented on the accompanying chart 
and which could be used as the basis 
for classifying the countries of the world 
with reference to their policies on capi- 
tal punishment. This would make pos- 
sible a quick reference and manipula- 
tion of data. 

It is impossible to attempt this here, 
since sufficient information, as already 
pointed out, is not available on some of 
the key countries, and since a consider- 
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CHART oF TYPE SITUATIONS WITH 
REFERENCE TO DEATH PENALTY 








All 
Offenders | Ordinary ani 


Types Treated | Offenders} Miltary 
Alike 








A. No death pen- 
alty either 
legally or de A A, An 
facto 


B. No death pen- 
alty legally B B, Ba 
but de facto : 





C. Death penalty ‘ 
exists legally C C, Ca 
but not de facto 


D. Death penalty 
exists both $ 
legally and 
de facto 











Nore: A country falls either under one of 
the straight letter situations or under a com- 
bination of two different sub,-sub,, letters; for 
instance, A.-D. for the Netherlands today. 


able amount of research would have to 
be done to establish the true situation 
in many others. Space would not per- 
mit a detailed description of examples 
to illustrate all these sixteen type situa- 
tions. However, here is one, just to 
show how this kind of analysis might 
be used. i 

Imperial Russia, after having abol- 

ished the death penalty in 1754 as 
` the first country to do so among mod- 
ern western states, presumably retained 
capital punishment for political offend- 
ers. Their exact legal status is not 
quite clear, but it seems ‘to be agreed 
that the decrees of 1753-54 did not 
affect them, and some executions un- 
questionably took place. As to the 
conventional offenders, there seems to 
be a consensus that many of them also 
actually died as a result of corporal pun- 
ishment; as a rule persons subjected: to 
400 strokes of the “knut” or to 10,000 
strokes by running the gantlet did not 
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_ Survive the ordeal. Thus Imperial Rus- 


sia would at that time probably fall into 
a eomposite type, which according to 
our chart could be described as B,-D,. 
_ As stated, this seems to be the least- 
amount of analysis necessary to yield 
some meaningful results. It would not 
mean very much, and often would be 
directly misleading, to state that Rus- 
sia at that time simply did or did not 
have capital punishment. 

Further elaboration might, of course, 
be necessary; for instance, a distinction 


might be made between military and 


political offenses. It can be readily seen 
that a country which openly executes 
political offenders but does not use 
capital punishment within its armed 
forces, and another which does not exe- 
cute its political enemies but does use 
the death penalty within its army, let 
us say in time of war, represent two 
potentially very different types of po- 
litical and governmental philosophy. 

This distinction between military and 
political capital punishment can easily 
be worked into the chart. Likewise, 
the distinction between outright execu- 
tions and the veiled death penalty (for 
instance through concentration camps 
or “knut”) might be quite significant 
for certain purposes. The chart can 
easily be extended to take care of these 
additional details also. 


In EUROPE 


As to the present situation with re- 
gard to the death penalty in the coun- 
tries of western Europe, England, which 
does have capital punishment for both 
political and ordinary criminal offend- 
ers, is discussed elsewhere in this vol- 
ume. 

On the whole, all continental Euro- 
pean countries legally have the death 
penalty at least in some connection, at 
the very least for treason, especially 
treason in time of war. The only ex- 
ception seems to be Western Germany, 
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where Article 102 of the Bonn constitu- 
tion states categorically that the death 
penalty shall be abolished. The situa- 
tion in, Germany, however, must be 
considered as still fluid, especially with 
reference to some basic functions and 
guaranties of the government and in 
view of the presence of occupational 
authorities. The latter, as is well 
known, do resort to capital punishment.* 

Some.of the countries, after having 
had no executions for a long time, either 
by tradition (Belgium) or by law (Den- 
mark, the Netherlands, Norway), re- 
turned to the death penalty especially 
for collaborators with the enemy dur- 
- ing the military occupations of World 
War II. O 

It is possible that in some cases the 
legal acts providing for the death pen- 
alty could be interpreted as applying 
exclusively to World War TI situations, 
so one might conclude that these coun- 
tries are back in‘the abolitionist camp 
after completing this specific action. 
Whatever the exact interpretation of 
the legal texts, such seems to be the 
very definite opinion of the people in 
at least some of these countries. For 
example, in several interviews which 
this writer recently had with people ex- 
pert in penological matters in the Neth- 


erlands,* the answer to the question ` 


whether the death penalty existed in 
that country was significantly one and 
the same: “No, only for persons who 
collaborated during the German occupa- 
tion.” ale 


4 Deets, op. cit., p. 586; a check of develop- 
ments since the time of that study showed 
that there was no change in that particular 
respect, except in Germany, as stated The 
Austrian law of June 21, 1950, in abolishing 
the death penalty, expressly refers only to the 
regular criminal procedure (Jim ordentlichen 
Verfahren). 

č Interviews in May 1952 with Dr. H. Van 
Rooy of the University of Utrecht and Dr. 
Ernest A. M Lamers, director-general of the 
Penal Administration in the Netherlands. 
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On the other hand, on March 27, 
1952, seven years after the end of the 
German occupation, the Danish Parlia- 
ment voted to make “gross crimes” pun- 
ishable by death during wartime and 
any period of occupation. Denmark 
thus did not stop with the execution of 
several war criminals, but made perma- 
nent provisions for capital punishment. 

Classification of some of these coun- 
tries as having or not having the death 
penalty would often depend on a defi- 
nition of the terms and principles un- 
derlying this taxonomy. The law of 
May 26, 1947, which abolished the 
death penalty in the U.S.S.R." was 
later supplemented; the Presidium of 
the Supreme Soviet on January 12, 
1950 reintroduced capital punishment 
for traitors, spies, and saboteurs. 

As to the countries of Europe which 
do not have any death penalty for ordi- 
nary criminal offenders, a tabulation 
was prepared by the Howard League 
for Penal Reform as of September 
1950, to be submitted as evidence to 
the Royal Commission on Capital Pun- 
ishment. This tabulation lists fifteen 
countries: Austria, Belgium, Denmark, 
Finland, Holland, Iceland, Italy, Lux- 
embourg, Norway, Portugal, Rumania, 
Sweden, Switzerland, U.S.S.R., and 
Western Germany. ‘The inclusion’ of 
several of these can, however, be seri- 
ously questioned. Rumania with its 
law of January 13, 1949 and the 
U.S.S.R. with its law of January 12, 
1950, which has just been referred to, 
have too broad formulas for capital - 
offenses that endanger the security and 
well-being of the state to be able to 
claim that they do not have any death 
penalty for what other countries refer 


8 New York Times, March 28, 1952, p. 4. 

TK. P. Gorshenin, Istoricheskii Akt: Ukaz 
Presidiuma Verkhovnogo Sovieta SSSR. ob 
Otmene Smertnoi Kasni, Moscow, 1947. 

8 Margery Fry, Arms of the Law (London, 
1951), Appendix G, pp 237-38. 
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to as ordinary criminal offenders. Fin- 
land seems to have given up the death 
penalty only for the time of peace,’ 
and even the inclusion of Denmark, 
with its law of March 27, 1952, is ques- 
tionable. 


In THE AMERICAS 


As to the Americas, Canada and the 
United States are discussed elsewhere 
in this volume. Greenland, as a Danish 
colony, does not have any death pen- 
alty. There is a question whether the 
new Danish law of March 27, 1952 
would apply. 

Two observations are in order with 
reference to the Latin American coun- 
tries. One is that these have been for 
quite some time strongly abolitionist, 
and a considerable number of them do 
not have any death penalty in the 
repertory of the respective law en- 
forcement agencies. The other is the 
fact that information regarding the 
death penalty in the Latin American 
countries, at least what is available in 
English, is based almost exclusively on 
the legal documents, primarily the crimi- 
nal codes. Some research into the actual 
circumstances and reports concerning: 
them seems to be badly needed; either 
this would change the picture regard- 
ing some of the countries, or it would 
reassure the foreign students that what 
the law says is actually so. 

The political changes in some of the 
countries make correct reporting even 
of the legal status of this question a 
very difficult task. Professor Deets *° 
lists Ecuador and Uruguay as com- 
pletely free of the death penalty even in 
the case of treason and military offenses. 
The above-mentioned tabulation of the 
Howard League gives twelve of the 
countries as having given up the death 
penalty for ordinary criminal offenders: 
Argentina, Brazil, Colombia, Costa Rica, 

9 New York Times, December 3, 1949. 

10 Deets, op cit, p 589. 
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Dominica, Ecuador, Honduras, Mexico, 
Panama, Peru, Uruguay, and Venezuela. 

On the basis of the evidence sub- 
mitted by Professor Deets,” the inclu- 
sion of Honduras in this list should 
be questioned. Also, Mexico does not 
seem to be in its entirety without the 
death penalty. Moreover, there should 


be further clarification as to whether _ 


the statement of the Howard League 
that the death penalty was reintro- 
duced in Peru in 1949 for political 
crimes only, is correct, since this writer 
has seen references to the effect that 
murder is a capital offense in Peru. In 
Cuba the present situation is not clear 
as of this writing. 

Of the nonsovereign countries of Latin 
America, Puerto Rico and Surinam, not 
mentioned in the Howard League list, 
are without the death penalty for crimi- 
nal offenses. 


AUSTRALIA, ASIA, AFRICA 


- As to the rest of the world, Queens- 
land, Australia, abolished the death pen- 
alty in 1922. It is interesting to note 
that New Zealand, which abolished the 
death penalty in 1941 by an amend- 
ment to the Crimes Act of 1908, re- 
stored it for certain cases of murder by 
the Capital Punishment Act of 1950. 

For Asia there are currently three 
references. Of these, Israel is listed by 
the Howard League, apparently some- 
what prematurely, since as late as Feb- 
ruary 1952 the bill providing for the 
abolition of capital punishment for mur- 
derers had only had its first reading in 
the Parliament. The measure was sent 
to a legislative committee, and at the 
time of this writing there still was no 
information as to its further fate.?? 
The other two countries are Nepal, 
which suspended capital punishment by 
decree for five years in 1931 and never 
reintroduced it, and Travancore, one of 


11 Ibid, p. 590 
12 New York Times, February 27, 1952, p. 4. 
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the states of India, which abolished the 
death penalty in 1944. sae 

In the rest of Asia the death penalty 
presumably prevails, but the number of 
countries for which the information con- 
cerning its exact status is conclusive, as 
for instance in the case of Japan, is not 
great. The same applies to Africa. 


Lack oF COMPREHENSIVE STUDIES 


The literature on the death penalty 
is tremendous, but most of it is devoted 
to a discussion of the pros and cons and 
the promotion of the cause of abolition, 
primarily in terms of moralistic and 
philosophic principles. The bulk of the 
remaining literature is divided between 
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legal writings on capital punishment 
throughout the history of western civili- 
zation and anecdotal descriptions of 
the execution methods. Modern scien- 
tific studies are mostly limited in scope 
to the area of western civilization, and 
at that to a few specific countries, which 
appear again and again in these writings. 

We definitely Jack a dependable and 
truly world-wide study of the death 
penalty, which would go beyond the 
legal provisions of the codes and the 
official answers of government repre- 
sentatives. Such a study, which would 
have to be a tremendous research en- 
terprise, would be very worth while and 
revealing. 


Peter P. Lefins, Ph.D., College Park, Maryland, has been professor of sociology at 
the University of Maryland since 1941, where he directs the Crime Control Curriculum. 
He held the chair of criminal law at the University of Latvia from 1938 to 1940. He is 
chairman of the Research and Planning Committee of the American Prison Association, 
and recently served as consultant to the Air Force in the area of human resources. He 
is author of a number of articles, primarily in the field of juvenile delinquency. 


The Death Penalty in Canada 


By. C. W. 


HEN Pierre Boucher, an early 

resident of Quebec City, was 
asked by one of the French kings 
whether his town was a law-abiding 
place or not, he is reputed to have 
retorted, “We know how to hang in 
Canada.” * Later Canadians also have 
taken pride in the fact that the legal 
sanctions of the country have been se- 
vere beyond those of other nations. 
They have also assumed with Pierre 
Boucher that severity of punishment 
and certainty of punishment are cor- 
related and that the two together are 
the chief ingredients in the law-abiding- 
ness of a people. 

The hangmen of Canada—Radclive, 
Ellis, and the rest—have put close to 
six hundred persons to death during the 
eighty-five years that have elapsed since 
the Confederation of the Provinces. 
Have the effects of the judicial acts of 
these men and their collaborators been 
what Canadians and others have as- 
sumed? A factual study of the death 
penalty in Canada ought to provide an 
opportunity to document an answer to 
this question. å 


CAPITAL CRIMES IN CANADA 


The four capital offenses in Canada, 
according to the Revised Statutes of 
1927 with Amendments,? are murder, 
treason, making war against Her Maj- 
esty, and rape. Murder is culpable 
homicide, and homicide is “the killing 
of a human being by another, directly 


1Lous Blake Duff, The County Kerchief 
(Toronto, 1949), p. 120 

2 Canada, Criminal Code and Selected Stat- 
utes, 1927, including Amendments to 1947, Ot- 
tawa, 1948, 
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or indirectly, by any means whatso- 
ever.” * Homicide that is not culpable 
is no offense, and culpable homicide, 
which would otherwise be murder, may 
be reduced to manslaughter if the per- 
son who causes death does so in the 
heat of passion caused by sudden provo- 
cation.* In addition, where the evi- 
dence does not indicate that a charge 
of murder can be sustained, a jury may 
bring in a verdict of manslaughter. 
Death must take place within a year 
and a day if a charge is to be laid.’ 

But many killings are murder under 
the Canadian statutes that the uniniti- 
ated might regard as no offense or as 
manslaughter. Where death ensues be- 
cause of an action in the process of 
committing another crime, the charge 
of murder is frequently pressed. A. 
common case is where a female has been 
choked to death during an act of rape or 
attempted rape. Almost as frequent are 
cases in which a clerk or attendant was 
killed while a store or gas station was 
being robbed. Charges of murder also 
arise in cases where a representative of 
the police power has been done to death. 
The person guilty of piracy is in a par- 
ticularly vulnerable position, since he 
may be charged with murder if he 
merely “wounds any person, or does 
any act by which the life of any per- 
son is likely to be endangered.”* A 
would-be murderer who kills some per- 
son other than the intended victim is 
also liable. 

Treason is likewise a complicated of- 
fense, and ranges from a personal attack 


SRS.C., c 146, s. 250. 
4 Ibid, s. 261. 

5S. 254 

eS. 137 
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on the monarch with a view to killing 
him or doing him bodily harm to vio- 
lating a Queen Consort with or without 
her consent. 
act of intention to do physical hurt to 
the monarch or her eldest son, or the 
consort; of instigating a foreign force to 
invade the country; and, the common 
case, “of assisting any public enemy at 
war with Her Majesty in such war by 
any means whatsoever.” 7 

Making war against Her Majesty 
covers two groups of persons: (1) citi- 
zens of a foreign power at peace with 
Her Majesty, who continue in arms or 


who enter Canada with the intent of, 


levying war or of committing any of- 
fense for which a Canadian would suffer 
death; and (2) citizens of Canada who 
join any such persons for one or all of 
these purposes.® 

“Rape is the act of a man having 
carnal knowledge of a woman who is 
not his wife without her consent, or with 
consent which has been extorted by 

- threats or fear of bodily harm, or ob- 
tained by personating the woman’s hus- 
band, or by false and fraudulent repre- 
sentations as to the nature and quality 
of the act.” ° No one under the age of 
fourteen years can commit rape.*° In 
the case of rape the death sentence is 
permissive rather than mandatory, with 
an alternative punishment of imprison- 
ment for life and to be whipped. 

It is expected that changes will be 
made in this list of capital offenses if 
and when the Report of the Royal 
Commission on the Revision of the 
Criminal Code is adopted by Parlia- 
ment.!? The Report of this Commis- 
sion, with an annexed draft bill, was 

7S. 74 (i). ; 

8S. 77. 

9S. 298, 

10S, 298 (2). 

11S, 299; 1921, c. 25, s. 4, 

12 Report of the Royal Commission on Re- 


` vision of the Criminal Code m manuscript 
with annexed Draft Bil, Ottawa, 1952 
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It also includes any overt ` 


presented to the Minister of Justice on 
February 22, 1952. In the draft bill, 
Tape ceases to be a capital offense but 
remains subject to “imprisonment for 
life and to be whipped.” 15 The section 
on piracy has been clarified, but still 
carries the original penalties.* A new 


offense—infanticide—has been added to 


the homicide section, with a greatly re- 
duced penalty: “Every female person 
who commits infanticide is guilty of an 
indictable offense and liable to impris- 
onment for five years.” 15. An alterna- 
tive penalty of imprisonment for life 
has been added to the section on treason 
with which the section on making war 
against Her Majesty is now integrated.** 


EXTENT AND TREND OF 
CAPITAL CRIMES 


Details on capital crimes are avail- 
able in the annual reports of the Royal 
Canadian Mounted Police and of the 
provincial and municipal police forces. 
Accurate statistical reports on murder 
go back to 1876. The summations of 
the Dominion Bureau of Statistics are 
based on the 1,729 reports sent in by 
officials of the 159 judicial districts 
(1946).17 Since 1949 the raw data 
have been manipulated and tabulated 
mechanically, permitting more detailed 
comparisons for a given year but mak- 
ing more difficult comparisons with 
earlier years. The matter was further 
complicated in the same year by a 
change in the basis of the statistics from 
convictions to persons. 

The range of capital offenses in 
Canada was much wider in the nine- 


13 Draft Bill, s. 136. 

14 Ibid, 3 75 (2) 

15 S, 208. 

16S. 47; s. 77. 

17 Canada, Statistics of Criminal and Other 
Offences, Ottawa, annual since 1876 Miss 
Ruth Harvey, chief Judicial Section, Dominion 
Bureau of Statistics, Ottawa, gave consider- 
able help in the preparation of this article. 
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TABLE 1—MURDER CHARGES AND SENTENCES, 1880-1949, By TEN-YEAR TOTALS 












































Charges f Sentences 
Years Range Range 
Numbers} Mean Numbers; Mean 
High Low 
Year Year 
1880-1889 254 25.4 40 13 99 9,9 
1890-1899 223 22.3 28 16 76 7.6 
1900-1909 310 31.0 42 22 103 10.3 
1910-1919 596 59 6 86 48 233 23.3 
1920-1929 540 54.0 77 42 188 13.8 
1930-1939 450 45.0 54 35 194 19.4 
1940-1949 450 45.0 66 23 177 17.7 
Totals 2,823. 40.3 86 13 1,070 15.3 
Mode 26 i1 
Median 40 15 : 











teenth than in the twentieth. century. 
The first person hanged, according to 
Louis B. Duff, was a young woman who 
had been convicted of theft.* The first 
man to suffer the death penalty in Up- 
per Canada—Josiah Cutten in 1792— 
had been sentenced for stealing rum 
and furs from a Detroit merchant. The 
first capital offender in the London dis- 
trict had robbed a store. And so the 
record continues. But killers were more 
common on the gallows of the period 
than were thieves. : 

Theft does not now rank as a capital 
offense in Canada, and the number of 
crimes subject to the death penalty may 
shortly be reduced to three—murder, 
treason, and piracy. Few if any rapists 
have ever been hanged in Canada, and 
hangings for piracy have been equally 
infrequent. Nor have charges of trea- 
son resulted in many public executions. 
Of the ninety-nine persons sentenced to 
death as a result of the Rebellion of 
1837-38, only twelve were hanged.*® 
Thus murder has always been and still 
is the chief capital offense in Canada. 

18 Duff, op. cit. note 1, pp. 5, 120. 


19 George W. Wrong, quoted in Duff, og 
ait, note 1, p. 104. 


Capital offenses have never consti- 
tuted as much as 1 per cent of indict- 
able offenses; nor have persons hanged 
in any year since Confederation consti- 
tuted as much as 1 in 100,000 of the 
population. The mean percentage which 
death sentences constituted of all sen- 
tences for indictable offenses between 
1880 and 1949 for the ten-year period 
(1930-39) in which a charge of murder 
was most likely to result in a public exe- 
cution was .057. Of the 103,753 in- 
vestigations made by the Royal Ca- 
nadian Mounted Police in 1951, only 28 
(.027 per cent) concerned an alleged 
murder. 

The charges for murder and the re- 
sulting sentences are given in Table 1 
for all Canada except Newfoundland 
for the period 1880-1949. The mean 
and the range are given for subcate- 
gories, and the mean, the range, the 
mode, and the median for the series. 
The percentage of charges that resulted 
in sentenċes is also indicated.?° 


20 The tables in this article were compiled 
from tables given in Statistics of Criminal and 
Other Offences for various years but chiefly 
for 1946, pp. 174-75, and 1949, pp. 48, 49 (I), 
55 (VID). í 
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EXECUTIONS 


Table 2 gives executions carried out 
in all Canada except Newfoundland for 
the years 1880-1949 by ten-year to- 
tals.21. The mean and the range are, 
again, supplied for subcategories; the 
mean, the range, the mode, and the 
median for the series. The percentage 
of charges and sentences that resulted 
in executions has also been worked out 
for the subcategories and for the series. 

It is to be noted that there is a rela- 
tively greater spread between the me- 
dian and the mean for executions than 
for charges and for sentences. The dis- 
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ALTERNATIVES TO THE DEATH PENALTY 


Ar. accused capital offender may be 
detained for lunacy, and a sentenced 
capital offender may be given imprison- 
ment for life. Before these final actions 
are taken, appeals both to higher courts 
and to the representative of Her Maj- 
esty are likely to have been entered. A 
Canadian defense counsel seldom spares 
himself, his client, or the enforcement 
Officials in his attempts to circumvent 
a sentence of death. And he is likely, 
in his efforts, to win support from the 
press, public bodies, and the general 
public. He has also, with the passing 
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TABLE 2—EXECUTIONS OF CAPITAL OFFENDERS, 1880-1949, BY TEN-YEAR TOTALS 























‘ Range 
Mean 








P Per Cen 
Years Number of Tea of Sus 
1880-1889 49 19.2 49.4 49 
1890-1899 44 19.7 578 4.4 
1900-1909 64 20.6 62.1 6.4 
1910-1919 | 104 17.4 446 10.4 
1920-1929 92 17.0 48.9 9.2 
1930-1939 127 28.2 65.4 12.7 
1940-1949 91 20.2 51.4 9.1 
Totals 571 20.3 54.2 8.2 
Mode 7 
Median _ 7 




















turbing factors are the ten-year period 
1900-1909 and the ten-year period 
1930-1939, particularly the latter. Dur- 
ing this period both a charge of and a 
sentence for murder had the greatest 
probability of culminating in an execu- 
tion; the mean for any ten-year period 
was highest; and the greatest number 
of executions, gauged by total numbers, 
by high year, or by low year, took place. 


21 Executions, 1876-1879, totaled thirteen: 
mean 33, range 6 and 1, mode 3, median 3. 
Canada, Statistical Abstract and Record, 1886 
(Ottawa, 1886), p. 203. Official records go 
back only to 1876. 


of. the years, won greater support from 
the psychiatrists. 

Table 3 gives the number of persons 
charged with murder who were de- 
tained for lunacy, 1880-1949, by ten- 
year totals, with mean, range, and per- 
centage of charges so dealt with for 
subcategories; and mean, range, mode, 
median, and percentage of charges 
shown for the series.. 

Despite the fact that-some life sen- 
tences are for crimes other than capital 
offenses Table 4 gives total life sen- 
tences for all Canada except Newfound- 
land, 1880-1949, by ten-year totals, 
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TABLE 3—CAPITAL OFFENDERS DETAINED ror Lunacy, 1880-1949 





























Years Number 
1880-1889 11 
1890-1899 10 
1900-1909 13 
1910-1919 41 
1920-1929 53 
1930-1939 64 
1940-1949 60 

Totals 252 

Mode 

Median 














with the same measures of dispersion 
as have been worked out for the preced- 
ing tables. Since the ratio of death 
sentences to sentences to life imprison- 
ment may have significance, it is also 
included in Table 4. Table 5 will give 
some indication of the number of these 
sentences that are for the capital of- 
fense of murder. 

The Commissioners appointed to in- 
vestigate the penal system of Canada 
‘devoted a chapter of their Report ?? to 


22 Canada, Report of the Royal Commission 
to Investigate the Penal System of Canada 
(Ottawa, 1938), pp. 149-58. 


“The Treatment of Insane Prisoners.” 
They stated that the problem of the 
transfer to provincial mental hospitals 
of prisoners acquitted on the grounds 
of insanity is relatively easy, but that 
the treatment of such persons in thesé 
institutions creates serious difficulties 
for administrators. But in the case of 
the sentenced prisoner who is certified 
insane by the penitentiary doctor, either 
at the time of admission or later, seri- 
ous difficulty has been experienced in 
arranging a transfer back to the pro- 
vincial authorities, who in some cases 
contend that their responsibility is lim- 


TABLE 4—PERSONS SENTENCED TO LIFE-IMPRISONMENT, 1880-1949 

















Years Number 
1880-1889 37 
1890-1899 28 
1900-1909 27 
1910-1919 51 
1920-1929 73 
1930-1939 64 
1940-1949 46 

Totals 326 
Mode 


Median 
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TABLE 5—ComMUTATIONS.OF DEATH SENTENCES FOR MURDER, 1880-1949 


























Ş Range F 
Years Numbers Mean era 
High Year Low Year 
1880-1889 36 3.6 6 2 36.4 
1890-1899 32 3.2 6 1 421 
1900-1909 43 ` 4.3 8 2 44.7 
1910-1919 103 10.3 16 2 44.2 
1920-1929 75 7.5 14 1 39.8 
1930-1939 542 42 7 1 21.6 
1940-1949 44 44 8 0 24.8 
Totals 375 : 5.3 16 0 35.0 
Mode 4 
Median 5 





ited to the treatment of “law-abiding 
citizens.” 2° 

The situation which the Royal Com- 
missioners criticized in 1938 has been 
improved somewhat since that date, but 
is not yet entirely satisfactory. It 
«should be clear that when mentally de- 
ranged persons remain in the peniten- 
tiaries they not only disorganize the 
discipline of these institutions but they 
fail to receive the treatment to which 
their condition entitles them. 

The change of a death sentence to 
some other penalty or arrangement is 
most likely to take place by action of 
the representative of Her Majesty, the 
Governor General of Canada. It may, 
however, result from an action in an 
appellate court. An analysis of the ap- 
peals against the death sentence for the 
years 1946 and 1949 -will illustrate the 
possibilities.2* Fifty-eight persons were 
sentenced to death in these years and 
44 appeals were taken to higher courts. 
Of these, the appeal was dismissed in 27 
cases, a new trial was granted in 10 
cases, the sentence was varied in 4 
cases, and the conviction was quashed 
in 3 cases. 


38 Report, op. at. note 22, p 157. 
24 Statistics of Criminal and Other Offences, 
1946, pp. 127-33; 1949, V, pp 9-14. 


PARDON AND PAROLE FOR CAPITAL 
OFFENDERS 


Table 5 gives commutations of death 
sentences for murder by ten-year totals, 
1880-1949, with the common measures 
of dispersion and the percentage of sen- 
tences which these commutations consti- 
tute for subcategories and for the series. 

It is to be noted that the high pe- 
riod of activity by the representative of 
Her Majesty was the ten-year interval 
1910-19, when an average of 10.3 com- 
mutations per year were granted. Six- 
teen commutations were granted in 
1914, and twenty-six in the two-year 
period 1912-13. In the percentage 
column, commutation of 44.2 per cent 
of sentences stands out as high for the 
series and contrasts strikingly with the 
21.6 per cent for the period 1930-39. 

The chief disturbing factors in deter- 
mining the trend appear to have been 
the movement for the abolition of the 
death penalty during the former period 
and the movement of the business cycle 
during the latter. The greater credence 
given by court officials, in their at- 
tempts to determine responsibility for 
conduct, to the testimony of psychi- 
atrists may also have influenced the 
trend for the twenty-year period 1930- 


so 
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49. The percentage of accused mur- . 


derers detained for lunacy rose sharply 
during this period (Table 3), and 
the percentage of sentenced murderers 
granted clemency declined (Table 5). 

A number of convicted murderers who 
have had their sentence reduced to life 
imprisonment will receive further clem- 
ency. In 1946 and again in 1949, to 
select two representative years, five such 
persons were released from the various 
penitentiaries of Canada.?® Not one of 
these persons had served what was con- 
sidered to be half his sentence. One had 
served twenty years and three months; 
one, two years and three months. The 
time served by the other eight ranged 
between these extremes, with two serv- 
ing less than eleven years, and six serv- 
ing eleven years or more. 

The conditions, of release also varied. 
Six went out on ticket-of-leave—one of 
these to employment and five to the 
care of a guardian—all under the super- 
vision of the Royal Canadian Mounted 
Police and the Remission Branch. Three 
were released temporarily and one was 
deported. 


‘QUESTION OF ADMINISTRATION 
OF JUSTICE 


Th British tradition in the adminis- 
tration of justice has been that it is 
better for a thousand guilty persons to 
escape than for one innocent person to 
be convicted. Have any innocent per- 
sons been hanged in Canada? | This is 
a difficult question to answer. Murder- 
ers in Canada, as in other parts of the 
earth, are in the habit of protesting 
their innocence right up to the dropping 
of the trap door. Where a signed con- 
fession of guilt is available, psychiatric 
opinion suggests that it should be highly 
suspect in any subsequent court action. 
Murder is a low-visibility crime, and 
evidence is commonly circumstantial. 

26 Statistics, op. cit. note 24, 1946, pp. 146— 
47; 1949, V, pp. 26-27 i 
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The Canadian cases that have caused 
public disputation have not been those 
in which the question of guilt or in- 
nocence was the issue. They have been 
the situations in which two or three per- 
sons were hanged for a single killing 
where only one weapon was used or only 
one shot fired.?™? Bungled hangings have 
also roused public indignation against 
the crudities associated with a public 
execution.27 But public outcry may 
well have been responsible for any in- 
justices that have been hinted at in the 
record. Where a series of atrocious 
murders have taken place or where a 
killing has been particularly gruesome, 
a great hue and cry has commonly 
arisen. In such an atmosphere the po- 
lice and the court officials may react . 
emotionally, with fatal results to an ac- 
cused person.*® 

A close study of Canadian procedure 
in capital cases strengthens the belief 
that the British principle noted above is 
still operative.- A thorough examina- 
tion by a psychiatrist in such cases has 
become routine, with an increasing num- 
ber of murderers being held for lunacy. 
Defense counsel has become highly spe- . 
cialized and exceedingly competent. Ap- 
peals to higher courts are permitted and 
expected. Stays of execution are also 
routine, as are the final appeal for clem- 
ency and the substitution of a sentence 
of life imprisonment for the sentence of 
death. 

Doubt as to the guilt of the accused 
at any point in these elaborate pro- 
cedures is likely to react in his favor 
and to elicit a response which will work 
to the advantage of an innocent vic- 
tim of circumstantial evidence. Once a 
commutation to life imprisonment has 

26 Robert Bickerdike, Scrapbook, I, pp. 
121-25. Two Bickerdike Scrapbooks were 
made available through the generosity of Mr. 
J. Alexander Edmison. 

27 Duff, op. cit. note 1, pp. 131-40; Bicker- 
dike, Scrapbook, II, pp. 103-14. 

28 Bickerdike Scrapbook, I, p. 15. 
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been secured, a reduction of sentence 
for the killer who is unlikely to repeat 
any offense becomes possible. 

But the administration of justice is 
more than the assurance of protection 
for the innocent party in a suit. Do 
we really know how to hang in Canada, 
as Pierre Boucher held, or do we let the 
thousand guilty murderers escape in the 
` course of our efforts to save the life of 
the one who is falsely accused, in har- 
mony with the British principle? In 
other words, can severity and certainty 
of punishment be reconciled, or have 
we here an either-or principle? 

The Royal Canadian Mounted Po- 
lice reported in detail the disposal of 
the 28 investigations of 1951 which in- 
volved murder.” Eleven of the charges 
were reduced to manslaughter; 8 cases 
were awaiting trial at the end of the 
year; 4 had been acquitted; 3 had com- 
mitted suicide; 1 had been declared 
mentally incompetent to stand trial; 
and in 1 case only was there sufficient 
evidence to proceed with a trial for 
murder. Not a single 1951 investiga- 
tion had resulted in a conviction for 
murder, and not one person had been 
hanged as a result of these investiga- 
tions. f 

The significance of this report is that 
a police force which out of 22,818 in- 
vestigations had succeeded in obtaining 
12,386 convictions, or 54.3 per cent,°° 
were unable to locate and assemble evi- 
dence to satisfy the prosecutor in cases 
of murder. And Canadian juries have 
been equally hard to satisfy. The total 
charges for indictable offenses in 1949 
were 31,134, and the total convictions 
30,922, or 99.3 per cent.” The convic- 
tions for Class I offenses, the group 
with which murder is classified, were 


29 Canada, Report of the Royal Canadian 
Mounted Police, 1951 (Ottawa, 1951), p. 20. 

30 Ibid, p. 73 

81 Statistics of Criminal and Other Offences, 
1949, I, pp. 48-49. 
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„Slightly less, with 5,894 convictions- to 


7,662 charges, or 76.9 per cent. But 
the highest percentage of convictions 
for murder to charges of murder for the 
whole seventy-year period 1880-1949 
was 43.1 (1930-39) and the lowest 33.2 
(1900-1909), and for the series the per- 
centage was 37.9.38 When one consid- 
ers the percentage of charges that re- 
sult in executions, the differential is 
even greater: 28.2 per cent for the high 
period (1930-39), 17.0 per cent for the 
low period, 1920-29, and 20.3 per cent 
for the series.*4 

It seems clear that there is an in- 
verse relationship between severity of 
punishment ‘and certainty of punish- 
ment, and that Canadians are suffering 
under a delusion when they assert that 
they know how to hang. The net re- 
sult of the administration of justice in 
Canada as it relates to capital offenses 
is that murder has become the least 
risky of any or all the offenses which a 
citizen might choose to commit. 


MOVEMENTS TO ABOLISH CAPITAL 
PUNISHMENT . 


The movements for the abolition of 
capital punishment have never been 
Canadian movements, but rather Mont- 
real movements, with Mr. Robert Bick- 
erdike, M.P., and the clergymen of that 
city as leaders.*® The group were both 
active and effective from 1910 to 1920, 
particularly in stirring up discussion in 
the public press and in persuading the 
Governor General to commute death 
sentences to life imprisonment. How- 
ever, the private bills which Mr. Bicker- 
dike introduced from time to time for 
the abolition of capital punishment did 
not win the support of Parliament.*¢ 


32 Ibid. 

38 Table 1, 

34 Table 2. 

86 Bickerdike Scrapbook, DO, pp. 104, 121. 
` 8E.g, February 18, 1915 See House of 
Commons Debates, Vol. XLIX, 1915 
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' capital punishment in Canada? 
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Members of the group lost heart and 
, transferred their pacers to other re- 
form endeavors. 

What arguments did Mr. Bickerdike 
press in Parliament for the abolition of 
The 
following is a summary of a statement 
made on March 30, 1915. 


1 It is murder and a blot on Christi- 
anity. 

2. It brutalizes the public as well as the 
officials. 

3. It is not a deterrent and is less feared 
by some criminals than imprisonment for 
life. 

4, Innocent victims are occasionally exe- 
cuted. 

5, All punishment should be reformatory, 
not vindictive. 

6. There are fewer murders per capita in 
states and countries which have abolished 
the death sentence than in those which 
have retained it. : 

7. It is a relic of barbarism.%? 


The Canadian Penal Association and 
the provincial John Howard societies, 
successors to the organizations with 
which Mr. Bickerdike associated him- 
self, have stressed social work rather 
than social reform, and members of 
Parliament have discussed alternatives 
to hanging rather than capital punish- 
ment as such. The Royal Commission 
on the Revision of the Criminal Code 
chose as counsel ® a man who permitted 
himself to be quoted as follows in the 
Financial Post Survey on capital pun- 
ishment reported in the issue of Oc- 
tober 12, 1946: 


I would not favor for Canada the abo- 
lition of capital punishment for any period. 
It would open wide the floodgates of the 
crime of murder and a vast number of in- 
nocent Canadians, including women and 
children, would, as a result, be murdered 


81 Housé of Commons Debates, Vol. XLIX, 
No 38 (March 30, 1915), p. 1837. 
58 Report, p. 1. 
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because the fear of hanging for such of- 


fenses would be removed.®? 


And the Canadian Institute of Public 
Opinion, in a nation-wide poll, found 
that almost half the persons interviewed 
considered hanging as the best method 
of execution, with only a quarter favor- 
ing life imprisonment as a substitute 
for the death penalty. And the citizens 
of the province of Quebec still stood 
with Pierre Boucher, since the strongest 
support for both capital punishment and 
for the continued use of the noose was 
found in that province.*° 

The logical time to abolish capital 
punishment in Canada, if it is ever to 
be abolished, is when the bill annexed 
to the Report of the Royal Commission 
on the Revision of the Criminal Code 
is debated in the House of Commons. 
The serious discussion of the issue at 
that time does not, at the moment, ap- 
pear likely, but the representatives of 
the Cooperative Commonwealth Federa- 
tion and of the Social Credit Party in 
the House may take up the fight where 
the late Robert Bickerdike dropped it.“ 
Even under such conditions, prolonged 
debate, rather than a favorable vote, is 
likely to result. 


: SCIENCE AND MURDER 


The relationship between science and 
murder has become closer with the 
years. The work of the psychiatrist 
has been noted. The most dangerous 
of all murderers, the insane repeater, 
can escape the gallows on recommenda- 
tion of .this scientist. Police labora- 
tories have made little progress except 
where they have drawn upon the sci- 


39 Mr, Arthur G. Slaght, QC, former M.P., 
Toronto; quoted in Duff, op. cit. note 1, p. 
221. 

40 Quoted in Duff, op. cit. note 1, p. 220. 

#1 The Cooperative Commonwealth Federa- 
tion is a socialist movement; the Social Credit 
Party, a movement greatly influenced by 
Christianity. 
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ences of chemistry, physics, and biology. 
Can the social sciences, likewise, make 
a contribution? Can the criminologist 
hope’ to document the offense of mur- 
der, to predict its incidence in a given 
area, to hedge it about with effective 
controls. That capital punishment is 
an ineffective control should be obvious 
from the above analysis. 

What factors in the total situation 
stood out in a study of seventy years of 
murder in Canada? * The most sig- 
nificant factor was the presence of a 
suitable weapon—a revolver, a shotgun, 
a rifle, a hunting knife, a butcher knife, 
a heavy bottle, or a club. The robbery 
with violence that results in a killing 
belongs here by statute in Canada, indi- 
cating that lawmakers are aware of 
the high correlation between available 
weapon and fatal action. Another im- 
portant and commonly present factor 
was alcohol. Canadian husbands, when 
intoxicated, struck down men whom 
they suspected of molesting their wives; 
husbands who wished to kill their wives 
screwed up their courage with the help 
of alcohol; men and women were mur- 
dered in drunken brawls. 

These two factors together outweighed, 
perhaps, all others. As Thomas Ros- 
sler, the bank bandit and murderer, put 
it, “Whiskey and guns don’t mix.” *3 
Other significant factors have been in- 
group conflicts—violent family quarrels, 
quarrels between friends, spite actions 
. within accommodation groups; out- 
group conflicts—interracial strife, the 
avenging of damage or insult; actions 
due to avarice or to great emotional 
disturbance verging on insanity; and 
finally insanity itself. 

A Based on an analysis of the murders de- 
scribed in the Bickerdike Scrapbooks; m the 
Reports of the Royal Canadian Mounted Po- 
lice, the British Columbia Provincial Police, 
and the Vancouver daily papers; and in Duff’s 
The County Kerchie}, op. cit. note 1. 


43 Report of the Royal Canadian Mounted 
Police, 1951, p. 30 
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An analysis such as this reveals, th 
difficulty faced by the- scientist in this 
area. -Not a single situation described 
here would constitute-a murder in the 
eyes of large numbers of persons, in- 
cluding court officials and scientists. 
To them, murder is an action carried 
out with malice aforethought, the hall- 
marks of which are planning and an 
overpowering grudge. But in Canada 
not only individuals but groups of per- 
sons have been hanged for permitting 
themselves to become involved in the 
situations documented above. Until 
recently the now corceded proof of in- 
sanity was no sure protection against 
public execution. 

Can the scientist hope to predict the 
incidence of murder in a Canadian 
community? The incidence and the 
location of automobile fatalities have 
been predicted with dependable ac- 
curacy for the city of Vancouver.** 
And murders and automobile accidents 
show a constant relationship as far as 
location is concerned. The location of 
murders for all Canada as a basis for 
prediction is a much more difficult, if 
not impossible, project. The provincial 
police of the province of British Colum- 
bia checked up on 326 deaths in 1937.45 
Twelve persons were hanged in Canada 
in that year—3.6 per cent of the in- 
vestigated deaths in one of the smaller 
provinces. The Vanceuver Daily Prov- 
ince published a file of unsolved local 
murders and invited testimony with a 
view to the conviction of the killers. 
No hangings resulted. 

It seems clear that the present inci- 
dence of murder is not known in Van- 
couver, in British Columbia, or in 
Canada. ‘It seems equally well estab- 
lished that no criminologist can predict 
the future incidence of murder in an 


` 44In a study by Miss Margaret Smith for 
the Vancouver Town Planning Commission. 

45 Report ‘of the Provincial Police, 1937 
(Victoria, 1938), p. 13. 
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area until he has determined its present 
incidence. Thus the contribution of the 
scientist to description and to predic- 
tion is negligible at the moment in 
Canada. 

Does this mean that the scientist.can 
make no contribution to the control of 
murder in Canada? Absolute knowl- 
edge, fortunately, is not essential to a 
measure of control. It is not known 
whether convicted Canadian murderers 
are a representative sample or not; but 
it is known that they are largely first 
offenders; ** and that, in view of the 
severity of the punishment which they 
will receive if convicted, witnesses hesi- 
tate to testify against them and juries 


hesitate to find them guilty. Convic- , 


tion in the case of low-visibility crimes, 
such as murder, is difficult under the 


4¢ Thirty out of 32 were first offenders in 
1946; 11 out of 18 in 1947; 15 out of 15 in 
1942, See Table VII, Statistics of Criminal 
and Other Offences for these and other years. 
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best of conditions. The scientist might 
well make a contribution which would 
improye the chances that a murderer 
who was guilty of this offense would be 
not only arrested but convicted. 

If a more objective approach could 
be adopted towards the murderer by the 
public, the press, the police, court off- 
cials, prison officials, and parole offi- 
cers, a clearer picture of this criminal 
would emerge and it would:be possible 
to determine in general whether he was 
a good or a bad treatment risk, and 
specifically what kinds of murderers are 
good, and what kinds bad, treatment 
risks. Psychologists, psychiatrists, and 
social scientists should be of great as- 
sistance in such a new operation. There 
may be sound arguments for the perma- 
nent’ removal from the community of 
the habitual killer; but the first of- 
fender, even in cases where his offense 
has been murder, merits a more objec- 
tive handling than he has been receiving. 


C. W. Topping, PhD., Vancouver, British Columbia, is professor of sociology at the 
University of British Columbia and a member of the Prison Commission of that province. 
He was at one time governor of Kingston Gaol, and is a member of the American Prison 
Association, the Canadian Penal Association, the John Howard Society, and the Elizabeth 
Fry Society. He is author of Canadian Penal Institutions (1929, 1930, 1943), and co- 
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Murder and the Death Penalty in England 


By Max GRÜNHUT 


HE juxtaposition of murder and 

the death penalty in England, as 
in any other country, does not neces- 
sarily indicate a logical connection be- 
tween the two phenomena. A penalty 
prescribed by the law is not always the 
outcome of a rational assessment of the 
crime situation and the empirical evi- 
dence in respect of the most effective 
means of prevention and repression. 
Medical science bases the evaluation of 
its remedies on clinical experience, but 
penal policy is a rationalization after 
the act. 

Our traditional penalties, no less than 
the concept of punishment itself, have 
deep irrational roots. Throughout his- 
tory they have played their part in 
maintaining law and order, though nat 
without considerable losses to the so- 
ciety they were supposed to protect. 


_ With a growing social conscience, pen- 


alties with the most obnoxious effects 
were abandoned, and scientific efforts 
were made in search of new preventive 
and remedial measures. 

However, the extent of this rationali- 
zation of penal law varies with the type 
of offense and the mode of punishment. 
While retribution has survived only in 
a symbolic form in any other province 
of criminal law, capital punishment is a 
powerful relic of retaliation in kind. 
There seems to be a resemblance, at 
least, between the execution of the mur- 
derer and the death of the victim. 

This fact explains the strong appeal 
of the inveterate doctrine which re- 
gards the death of the murderer as the 
natural and just consequence of his 
crime. Its followers would consider the 


. abolition of capital punishment only if 


‘they could be convinced that capital 
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punishment is unnecessary for the pro- 
tection of human life. Those, however, 
who deprecate the death penalty as a 
strange anomaly in a rational system of 
preventive and constructive penal policy 
would reconcile themselves to its re- 
tention only if it could be proved that 
it is indispensable to stem the other- 
wise unchecked murderous attacks. This 
is ultimately a difference in the onus of 
proof. With a view to this controversy, 
the present state of opinion on the re- 
tention or abolition of capital punish- 
ment in England must be discussed in 
the light of criminological experience. 


THe EXTENT oF MURDER 


. In 1950 the police reported 122 per- 
sons, aged one year and over, murdered 
in England and Wales. While in three 
of these cases nobody could be detected 
as the possible perpetrator, the police 
suspected 109 persons concerned in 119 
murder cases. Of these, 38 committed 
suicide and 71 were prosecuted. Of the 
latter, 13 were discharged or acquitted, 
29 were found insane, and 29 were con- 
victed for murder. Three of the mur- 
derers were under 17 years of age and 
two were expectant mothers, and thus 
were exempted from capital punishment. 
Twenty-four were sentenced to death. 
Of these, 2 were certified insane and re- 
moved to a state mental institution, 8 
were reprieved and their sentence com- 
muted to life imprisonment, and the re- 
maining 14 were hanged.* 


1 Criminal Statistics for England and Wales, 
1950 (London, 1951), p. xxvi. Unless other- 
wise stated, all the figures in this article are 
either taken from the official Criminal Sta- 
tistics for England and Wales, or computed 
from figures taken from this source. 
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TABLE 1—HomcmeE Mortatiry RATES 
FOR ENGLAND AND WALES 
Per Million 
Year Population 
1921-30» 5.5 
1939? 
1940 
1941 
1942 
1943 
* 1944 
1945 
1946 
1947 
1948 


MA AT ONO tn AN 
, 


* Rates computed from Decennial Supple- 
ment to the Census Report for 1931, Part IV 
(London, 1947), p. 7, Table 1. 

è Rates for years 1939-48 taken direct from 
Registrar General’s Statistical Review for 
1949, Part I (Medical), p. 38, Table 7. 


Criminological data become signifi- 
cant by comparison. A prewar study in 
the ecology of murder suggests that 
there are in Europe several zones dif- 
fering in the intensity of murder crimi- 
nality. Homicide mortality decreases 
as one proceeds from the, east and south- 
east to the west and northwest of the 
Continent.* 

Homicide mortality rates indicate the 
number of victims of crime, and for this 
reason are usually regarded as a most 
reliable crime index. Under English 


law, however, this is true only with the 


reservation that they include as cases 
of manslaughter the growing number of 
fatal motorcar accidents due to crimi- 
nal negligence. 


If one turns to criminal statistics and. 


combines the murder rates into groups, 


. it appears that in the first quinquen- 


nium of the present century the aver- 
age annual number of murders known 
to the police per million of the popula- 
tion was 4.7, This rate remained al- 
most constant at 4.2 between 1905 and 
1919, and fell gradually to 3.2 in the 


2 E. Roesner, “Kriminalstatistische Umschau,” 
28 Mo. Schr. Krim. (1937), pp. 41-51, at pp. 
45 ff. 
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decade 1930-39 preceding the Second 
World War. In the war quinquennium 
1940-44 the rate rose again to 3.9, and 
in the postwar quinquennium 1945-49 
to 4.4. The actual rate for 1950 was’ 
down to 3.6. The annual averages 
cover considerable variations. The 
highest and lowest figures on record 
during the war were only two years 
apart. The number of persons mur- 
dered known to the police reached its 
peak of 159 in 1942 and attained its 
low record of 95 in 1944. 

This irregular murder curve must be 
seen in conjunction with the general 
trend of crime. Since the end of the 
last century, when in 1899 the number 
of crimes known to the police had fallen 
to the unrivaled low figure of 239 per 
100,000 of the population, crime in 
England has steadily increased to the 
record figure of 1,209.72 in 1950. Ta- 
ble 2 shows how murder and certain 
other selected crimes contributed to the 
significant rise in crime. 

Within these fifty years changes may 
have occurred in the inclination of the 
public to report cases to the police and 
in the methods of registration by the 
police. Taking the figures at their face 
value, they suggest that crime in Eng- 
land today is five times more frequent 
than it was half a century ago. This 
notable rise has even been surpassed by 
the increase in housebreaking and bur- 
glary, which has reached a figure nearly 
eight times the level of the beginning of 
the century. ; 

Among the crimes of. violence, only 
rape ‘has increased beyond the mean 
rate, while wounding today is four 
times and robbery and extortion are 
three and a half times more frequent 
than fifty years ago. Murder, however, 
is less frequent than it was thirty to 
fifty years ago. Compared with other 
crimes, the murder curve seems to be 
more irregular, with a postwar peak 
in 1945. However, these irregularities 
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TABLE 2—SELECTED CRIMES KNOWN TO THE POLICE IN ENGLAND AND WALES 
(per million of population) 

Annual Average Murder Wounding Rape ee (| ae 
1900-09 4.5 36.5 38.0 8.3 310.8 
1910-19 4.2 25.1 44.6 5.3 ; 314.2 
1920-29 3.8 22.5 57.2 5.3 482.1 
1930-39 3.2 41.0 68.6 80 | 965.7 
1940-44 3.9 51.0 95.9 16.2 1,385.9 

Actual Figure - 

1945 5i 77.2 127.3 ‘26.4 2,547.2 
1946 3.7 70.2 137.0 23.5 2,676.6 
1947 4.1 80.4 145.3 25.5 2,583. 5 
1948 3.9 96.4 160.4 28.1 2,589. 9 
1949 3.1 98.9 173.0 25.9 2,088.5 
1950 3.6 135.7 216.1 29.9 2,433.9 





may be due to`'the small figures con- 
cerned, compared with the steady up- 
ward tendency in the huge figures for 
housebreaking and burglary. 

Among offenses of violence, rape 
shows a steady and almost even rise, 
with a surprisingly steep increase in the 
last year under observation. While in 
1950 the figure for robbery and extor- 
tion was the highest on record, the abo- 
lition of corporal punishment in 1948 
did not hinder a reduction in 1949. For 
wounding, the steep rise began in the 
thirties. The general impression, there- 
fore, prevails that the recent increase 
in murder is a temporary fluctuation 
within a stable, if not in the long run 
downward, trend. 

A comparison between the curves for 
murder and suicide seems to confirm the 
classical doctrine that murder and sui- 
cide are mutual substitutes; the year 
1942, with an exceptionally high num- 
ber of 159 murder cases, had the lowest 
figure for suicides among males for the 
last fifty years—2,477.2 However, this 
time-honored theory has been refuted as 
a misleading oversimplification. While 
the fluctuations of the curve of the small 
figures for murder are indeed difficult to 


8 Registrar General’s Statistical Review, 
1940-1945 (1949), No. 163, 164, p. 243. 


explain, the changing trend of suicides 
is more dependent on outward condi- 
tions. Wartime with its distracting ex- 
citements leaves “no time to spare for 
suicide.” * 


‘Types OF MURDERERS 


For a complete assessment of the 
crime situation, the amount of crime 
must be supplemented by an analysis of 
its structure. Experience suggests a 
positive correlation between the fre- 
quency of murder and the proportion 
of murderers acting from acquisitive 
motives. Countries with a high mur- 
der rate have among their many murder 
cases a large proportion of armed hold- 
ups and burglaries. The present evi- 
dence from England throws some light 
on this question. 

As a working hypothesis one might 
classify murder cases into three groups: 
murder as the expression of a personal 
conflict, as the outcome of a sudden 
criminal impulse, and as the result of an 
acquisitive motive. The first group 
comprises cases where the offender kills 


+H. Gruhle, “Jugendselbstmord,” 45 Z. f. 
Kinderforschung (1936), pp: 157-202, at p. 
163. 

5H. C. Brearley, Homicide in the USA. 
(Chapel Hill, 1932), p. 81. 
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his wife, his mistress, or his wife’s 
lover; the second refers to murder from 
sexual impulse or as the result of a 
fight; and the last consists of acts com- 
mitted in the course of a robbery or 
burglary. 

The long-time downward trend in the 
murder criminality in England manifests 
itself in the first group. Among the 
284 murderers sentenced to death in the 
decade 1900-1909, 169 or 59.5 per cent 
had committed the offense in a conflict 
situation; but of the corresponding 
(partly estimated) figure of 255 for 
1940-49, only 108 or 42.35 per cent be- 
longed to this group. 

At the same time, murder from 
criminal impulse and from acquisitive 
motive jncreased both absolutely and 
proportionately. The total number of 
murderers sentenced to death increased 
from -1930-39 to 1940-49 by 29.4 per 
cent; but while the increase of conflict 
cases by only 10.2 per cent lagged be- 
hind the general rise in murder, acts 
from criminal impulse rose by 57.4 per 
cent, and murder for gain rose even by 
73.3 per cent.6 The recent war and 
postwar peak is therefore due primarily 
to increased acquisitive crime. 

This impression is confirmed by the 
changing age distribution among men 
sentenced to death. A comparison of 
the prewar decade 1930-39 with the 
war and postwar years 1940-48 shows 
stable proportions for the intermediate 
age groups, 24-29 and 30-49, a fall in 
the number and proportions of men of 
50 and over, but an increase from 6.42 
per cent to 10.2 per cent of minors be- 
tween 18 and 21, an age group. most 
probably concerned in robberies and 
armed burglaries.” 

6 Figures computed from Minutes of Evi- 
dence taken before the Royal Commission on 
Capital Punishment, 1-2 (1949), pp. 26-27, 
Appendix F, Table 2, with kind permission of 
the Director of Publications, H. M Stationery 
Office, : 

7 Ibid., pp. 34-35, Table 6A. 
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Insane murderers 


In every country, murderers, among 
all offenders, show the highest propor- 
tion of persons found insane. The natu- 
ral inhibitions against an onslaught on 
the life of a fellow man are so strong 
that their breakdown is often a patho- 
logical reaction beyond the individual’s 
control. At the same time, since a mur- 
der trial is a question of life or death, 
the issue of insanity is more often raised 
and more vigorously pursued. 

Under English law, the question of 
insanity can be considered at three dif- 
ferent stages of a murder procedure: ° 
(1) Before the trial, a prisoner may be 
found “unfit to plead” -and thus de- 
clared “insane on arraignment.” ° (2) 
If at the trial the defense succeeds with 
the plea of insanity, the prisoner may 
be found, in the terms of the Victorian 
statute, “guilty but insane.”2° (3) 
When under sentence of death, he may 
be certified insane as the result of an 
examination ordered by the Home Sec- 
retary. In any of the three cases he . 
is detained in a state mental institution 
for an indeterminate period. 

The proportion of murderers found 


‘insane has remained remarkably con- 


stant. Their number per 100 persons 
prosecuted for murder was 44 in the pre- 
war years 1936-38, again 44 in the war 
years 1939-42, and 45 in the postwar 
years 1946-50. Most of these insane 
murderers are duly diagnosed before or 
during the trial. In the three-year pe- 
riod 1948—50, 51 were found insane on 
arraignment, 41 guilty but insane, and 
6 were certified insane while under sen- 
tence of death. This means that 6.4 

8R. M. Jackson, “A Note on Broadmoor 
Patients,” 11 Cambridge L. J. (1951), 57.: 

? Criminal Lunatic Act, 1800; 39°& 40 Geo. 
TH, c. 94: 

10 Trial of Lunatics Act, 1883; 46 & 47 Vict, 
c, 38. 

11 Criminal Lunatics Act, 1884; 47 & 48 
Vict.,-c. 64. $ 
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per cent of murderers were found in- 
sane after their conviction. 

These conditions are reflected in the 
composition of the inmates of the State 
Mental Institution, Broadmoor. In 1949 
there were in that institution 419 found 
insane on arraignment and therefore 
never convicted, after a full trial, 342 
found guilty but insane, and 144 other 
\patients certified while under sentence 
of death or while serving a prison sen- 
‘tence.1* The majority of insane mur- 
derers are diagnosed as suffering from 
schizophrenia. Of the male population 
received into this institution during a 
twenty-year period, 27 per cent were 
discharged. As a rule, no man has any 
chance of being released within the first 
ten years.!? 


Reprieved murderers 


In English law, death is the only 
penalty applicable to the convicted 
murderer except in the case of minors 
under 18 years of age or expectant 
mothers. For all others, the ultimate 
decision as to life or death lies with 
the prerogative of mercy. The practice 
of granting a reprieve shows only slight 
variations. The percentage of murder- 
ers liable to execution who were re- 

. prieved was 54 in the prewar period 
1936-38, went down to 41 in the war 
years 1939-42, and rose again to 49 in 
the postwar period 1946-50. = 

No reasons are given for the refusal 
or the granting of a reprieve.* It is, 
however, fair to assume that the re- 
prieved murderers are a positive selec- 
tion with regard to character and per- 
sonal motive, and this must be taken 
into account if one follows up their 

12 Minutes of Evidence, op cit. note 6, 15, 
p. 352. 

18 Ibid., p. 360. 

14 On the difficulties arising when, in 1889, 
the Home Secretary of the day, Henry 
Matthews, made public his reasons for the 
reprieve of a Mrs Maybrick, see Viscount 
Simon, Retrospect (London, 1952), pp. 54 ff. 
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later careers. In the forty-nine years 
between 1900 and 1948, of 1,178 mur- 
derers under sentence of death, 537 
were reprieved. During the same pe- 
riod 418 reprieved murderers, 316 men 
and 102 women, were released from 
prison. 

The sex rate of 3:1 among released 
reprieved murderers indicates a lenient 
practice in respect of women, since the 
sex rate for murder is 8:1. Seven men 
and 8 women spent less than a year in 
prison; 33 men and 49 women served 
for terms between one and five years. 
These figures show an even higher rate 
of women among those released after 
comparatively short terms of imprison- 
ment. 

In 1949, 12 reprieved murderers served 
their sentence at the Closed Prison 
Parkhurst, 32 at the Training Prison 
Wakefield, and 21 at the Open Prison 
Leyhill.® The experience of the Cen- 
tral After-care Association with re- 
prieved murderers after their felease 
from life sentences seems favorable. Of 
129 murderers released from prison be- 
tween 1934 and 1948, 112 had done 
well when last heard of; the association 
lost sight of 3, and 14 were reconvicted. , 
Of these 129 murderers discharged to 
the care of the association, 102 had had 
no previous convictions.” 

Compared with a more remote report 
from Germany, the present English ex- 
perience indicates a wholesome progress. 
Of 50 “lifers” received from 1882 to 
1912 at the convict prison of Bruchsal 
in Baden, 15 were discharged. Of these, 
7 became maladjusted or dependent. Of 
67 “lifers” received between 1899 and 
1927 at Waldheim, Saxony, only five 
were discharged, mostly after long years 
alternating between prison and mental 
institution, and out of this small privi- 


18 Minutes of Evidence, op. cit. note 6, 1-2, 
p 5 and Appendix F, Table 5 at pp 32-33. 

16 Ibid , p. 7. 

17 Ibid., 10, p. 237. 
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leged group, three were well adjusted, 
and one, who had become blind in 
prison, earned his living as a hawker.*® 


Tue DISPUTE ON CAPITAL 
PUNISHMENT 


It is difficult to predict how these 
facts will affect the outcome of the con- 
troversy about the death penalty. The 
advocates of abolition are able to main- 
tain that, seen in the right proportion, 
the present murder criminality in Eng- 
land is less menacing than is generally 
assumed, that the small fraction of 
actual executions belies the assertion 
that only death can expiate the guilt of 
the murderer, and that the experience 
with reprieved murderers shows that 
they are far from being a constant dan- 
ger to society. 

To this the adversaries of abolition 
will reply that if in a time of a spec- 
tacular rise in crime the murder curve 
shows only moderate fluctuations, it 
would be unwise to abandon a weapon 
which so far has kept murder at bay, 
that the small number of executions 
suggests that only the worst criminals 
are put to death, and that favorable ex- 
perience with the positive selection of 
released reprieved murderers does not 
imply the same attitude and conduct in 
all types of murderers. 

However, the issue will not be de- 
cided by rational arguments alone. Cer- 
tain intangible factors of a psychologi- 
cal nature may prove more important. 
The crime situation today, with the 
rapid increase in the common crimes of 
housebreaking and burglary, seems’ to 
reflect in the domestic field the feeling 
of insecurity which has become the po- 
litical fate of the postwar world. It is 
this unfavorable climate, rather than 


18 Lumpp, “Das Schicksal von 50 zu lebens- 
Tanglichem Zuchthaus Verurtellten,” 47 BI. f. 
Gefangniskd. (1913), pp. 107-35; R. Plischke, 
“Die Lebensldnglichen,” 50 Z. f. ges. Straf- 
rechtswissenschaft (1930), pp. 146-66. 
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any empirical evidence in respect of 
murder, that makes it difficult for pub- 
lic opinion to accept a solution which 
can be interpreted as an infringement 
of the armor of the law. 

It required the strenuous effort of 
penal reformers throughout the nine- 
teenth century to reduce the inflated 
number of capital offenses in the statute 
book.?® In 1837, Lord John Russell, a 
member of Melbourne’s government, de- 
fined the object of the reform as “tak- 
ing away capital punishment from all 
offenses against property, and its con- 
tinuation in all cases where an atrocious 
offense was committed against life and 
person.””2° The Consolidation Acts of 
1861 laid down the state of the law as 
it exists today; that is, capital punish- 
ment for murder, treason, setting fire to 
a King’s ship or dockyard,** or piracy 
by an act endangering human life.*? 

Compared with other countries which 
retain capital punishment for the most 
serious forms of homicide, or did so up 
to recent times, in England the range 
of conduct covered by the threat of the 
death penalty is very wide. In English 
law, the concept of murder exceeds the 
limits of intentional killing, and com- 
prises fatal actions committed with the 
intention to cause grievous bodily harm, 
and violent felonious acts causing a per- 
son’s death. At the same time, the 
M’Naghten Rules recognize a lack of 
criminal responsibility for a much more 
restricted sphere than any other Euro- 
pean legal system. 


Death’ penalty suspended and restored 


The classic exposition of the case 
against the death penalty in England is 


19 L Radzinowicz, History of Criminal Law, 
I, London, 1948. 

20 Hansard, III Series, Vol. 38 (1837), p. 
912; 19 5 1837. 

21 Dockyards Protection Act, 1772; 12 Geo. 
TH, c. 24 ; 

22 Piracy Act, 1837; 7 Will. IV and 1 Vict, 
c. 88. 
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Roy Calvert’s book which first appeared 
in 1927.25 Two years later, a Select 
Committee of the House of Commons 
was appointed to consider the quéstion 
of capital punishment in’ cases tried be- 
fore civil courts in time of peace. In 
1930 the Report of this committee, for 
which however only 8 out of 14 mem- 
bers accepted: responsibility, suggested 
the abolition of the death penalty for 
an experimental period of five years. 
The Criminal Justice Bill of 1938 and 
the redrafted Criminal Justice Bill of 
1947, which brought to an end corporal 
punishment and penal servitude, left the 
death penalty untouched apart from a 
clause which extended the éxemption 
from capital punishment of prisoners 
under 18 years of age to all offenders 
who were under the age of 18 years 
when they:committed thé offense. 

However, the death penalty became 
the main issue in the parliamentary de- 
bate on the bill and in the public dis- 
cussion of the impending penal reform. 
In the House of Commons the Home 
Secretary expressed the view that a 
time when crimes of violence increased 
rapidly and more criminals carried arms 
was not an opportune moment to abol- 
ish the death penalty. At the same 
time he recognized that this was a mat- 
ter of personal conscience, and there- 
fore the Government left the issue to a 
free vote of the House; that is, a de- 
cision not determined by prescribed 
party lines.” 

It was a notable event in the history 
of capital punishment when on April 14, 
1948 the House of Commons voted by 
245 to 222 for the suspension of capital 
punishment for a five-year period.2* In 
fairness to the offenders who should not 

28 Roy Calvert, Capital Punishment, Lon- 
don and New York, 1927. 

24 Criminal Justice Act, 1948; 11 and 12 
Geo. VI, c. 58, s 16. 

_ 35 Hansard, V Series, Vol. 444, p. 2150; 
27 11.47. - 
26 Ibid., Vol. 449, p 1094. 
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suffer under the inevitable delay till the 
impending change of the law reached 
the Statute Book, the Government at 
once decided to commute thenceforth 
indiscriminately all death sentences to 
penal servitude for life. As a matter 
of administrative practice, there was 
no capital punishment in England and 
Wales from April 14 to November 18, 
1948. 

During the last seven weeks preced- 
ing the period of automatic reprieve 
there were 19 murders; in the first ' 
seven weeks after April 14 the number 
was 25; but in the last seven weeks of 


-the period without death penalty the 


number was only 17. During the first 
six weeks after the resumption of hang- ° 
ing, there were 5 executions and 28 mur- 
ders.2” Suspension and reintroduction 
of the death penalty left no visible mark 
on the murder criminality in England. 

In the meantime, a heated exchange 
of arguments had begun. The Daily 
Telegraph briefed Mass Observation for 
a survey of public opinion, in the course 
of which 6,114 persons were interviewed. 
Of those who had heard of the vote for 
a five-year suspension, 69 per cent ex- 
pressed unqualified disapproval and 13 
per cent unqualified approval of that 
proposal. Increasing education seemed 
to go hand in hand with sympathy for 
the cause of abolition; 11 per cent of 
those with elementary, 14 per cent of 
those with secondary, and 21 per cent 
of those with higher secondary educa- 
tion were in favor of the proposed sus- 
pension. Among the numerous adver- 
saries, the largest group, 40 per cent, 
gave as their reason the danger for the 


individual and the community.” 


On June 2 the House of Lords deleted 
the clause intended to suspend the death 


27 Written answer of the Home Secretary, 
Hansard, V Series, Vol. 460, Written Answers, 
p. 169; 27.1 1949. Also editorial note 7 How- 
ard Journal (1948-49), 198. 

28 Daily Telegraph, May 28, 1948 
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penalty, by 181 to 21 votes.” The 
Government then tabled a compromise 
in the House of Commons intended to 
restrict the use of the death penalty to 
a specified category of murder. These 
remaining capital cases were to be lim- 
ited to murder with express malice, com- 
mitted under any one of five defined 
circumstances, namely: in connection 
with the commission of certain other 
prescribed crimes including housebreak- 
ing and burglary, in the course of re- 
sisting arrest, by administration of poi- 
son, the murder of a prison officer, and 
repeated murder.*° Although even this 
clause threw the net rather widely, it 
was assumed that it would reduce the 
number of executions by at least 55 per 
cent.** On July 15, 1948 the House of 
Commons accepted this clause, but on 
July 20 the House of Lords defeated, the 
compromise.*? On July 30 the Criminal 
Justice Act received the Royal Assent 
without any further modification of the 
law of murder. . 


Royal Commission on Capital Punish- 
ment 


After this outcome, it came almost as 
a surprise when on January 20, 1949 the 
Prime Minister announced the appoint- 
ment of a Royal Commission on Capi- 
tal Punishment. However, the terms 
of reference were carefully worded, and 
limited the inquiries to the question 
“whether liability under criminal law 
in Great Britain to suffer capital pun- 
ishment for murder should be limited 


20 Hansard, V Series, Vol. 156, House of 
Lords, p. 176; 2.61948. For a condensed ex- 
tract from the debates in both Houses of 
Parliament see Cicely M Craven, “The House 
of Commons and the Death Penalty,” “The 
House of Lords and the Death Penalty,” 7 
Howard Journal (1948-49), 204 and 211. 

80 Minutes of Evidence, op. cit. note 6, 1-2, 
Appendix E, p. 21. 

31 Ibid., p. 12. 

32 Hansard, V Series, Vol 453, pp. 1411- 
1530; 15.1.1948; ibid., Vol. 157 House of 
Lords, p. 1072; 20.7.1948. 
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or modified.” Mr. Attlee made it clear 
that the Commission was deliberately 
precluded from considering the funda- 
mental issue of abolition, “on which 
Parliament will, in due course, have to 
take its decision.” ° The primary ob- 
ject of the Commission seemed to be to 
investigate, on a broad basis, ways and 
means of resuming the compromise line 
of the abortive clause of 1948 with a 
better prospect of success. 

The Royal Commission on Capital 
Punishment, under the chairmanship of 
Sir Ernest Gowers, held thirty sessions 
from August 4, 1949 to February 1, 
1951. These sessions were held in pub- 
lic. Verbatim minutes of evidence were 
published, together with the written 
memoranda and appendixes submitted 
to the Commission. This printed ma- 
terial covers 789 foolscap pages. The 


- Report of the Commission is expected 


to appear before the end of this year. 
The Minutes of Evidence bear wit- 
ness to the thoroughness and scientific 
interest with which ,the Commission 
went to work. In this it exceeds by far 
the achievement of its predecessor, the 
Select Committee of 1929, and is a 
worthy counterpart to the comprehen- 
sive studies of the recent Royal Com- 
mission on Population.** In addition 
to evidence on personal experience and 
subjective opinions of many persons 
concerned with various judicial, ad- 
ministrative, and medical functions in 
consecutive stages of the procedure in 
murder cases, the Minutes contain valu- 
able statistical material which other- 
wise would be almost inaccessible and 
from which the present paper has drawn 
repeatedly. The Commission extended 
its investigations into conditions in other 
countries, both abolitionist and nonabo- 
litionist. Mr. Justice Frankfurter and 


38 Hansard, V Series, Vol. 460, p. 330; 
20.1.49. 

34 Report of the Royal Commission on 
Population, London, 1949, Cmd 7695, 
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Professor Thorsten Sellin gave evidence 
in person before the Commission. 


Discussion expected 


The question whether capital punish- 
ment should be abolished or retained is 
not sub judice. Even so, the immense 
evidence heard and published affects so 
many aspects of crime and punishment 
in general, as well as of murder and the 
death penalty, that a revival of the 
principal dispute is to be expected once 
the official report has been published. 


It is hoped that the renewed public dis- ° 


cussion will benefit from the work of 
the Commission and that the accumu- 
lated evidence will help to substitute 
facts for prejudice, and rational argu- 
ments for sentiment. The empirical 
basis of the controversy needs a good 
deal of extension and consolidation, but 
on such a foundation there will still re- 
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main the ultimate choice as a matter of 
high principle. 

Lord Templewood, who by his per- 
sonal work for the Criminal Justice Act, 
1948, has done so much to replace obso- 
lete and inexpedient legal sanctions by 
adequate modes of remedial and pre- 
ventive treatment, found an admirable 
expression for the present English case 
for abolition. He said: 


The savage executions that have dis- 
graced Europe [since 1938] have convinced 
me that the time has come for us to give a 
conspicuous example of our detestation of 
brutal punishment, and to abolish a sen- 
tence that cannot reform and does not 
seem, on the available evidence, to deter.?5 


35 Observer, November 9, 1947. See also 
Viscount Templewood, The Shadow of the 
Gallows, London, 1951, in which the author 
presents the case for abolition on a broad 
empirical basis. 


Max Grinhut, M.A (Oxon), Dr. Jur. (Hamburg), Honorary Professor (Bonn), is 
Reader in Criminology at the University of Oxford, England. He has served as professor 
of law at the universities of Jena (1923-27) and Bonn (1928-33). He has been briefed 
as a special expert by the United Nations, Division of Social Welfare, for studies on 
probation. He is author of Penal Reform (1948) and co-author of Lawless Youth (1947, 
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CHEEVER, DANIEL S., and H. Fero Havi- 
LAND, JR. American Foreign Policy and 
the Separation of Powers, Pp. xii, 244. 
Cambridge, Mass.: Harvard University 
Press, 1952. $3.75. 

This book tackles the question whether 
the United States, with its constitutional 
structure resting on the principle of the 
separation of powers, can be relied upon 
to follow disciplined and stable foreign 
policies. This question is one that troubles 
all serious students of American diplomacy. 
They are aware, as these authors are, of 
the deeply rooted jealousits between the 
executive and legislative branches of the 
American governmént and of the virtual 
futility to which this unfortunate relation- 
ship has from time to time reduced foreign 
policy during the past. No thoughtful 
reader will be inclined to take issue with 
the thesis of this book, which is that sheer 
survival requires the two branches to co- 
operate. Nor is the problem a superficial 
one, to be remedied by a few changes in 
the administrative machinery. Basic po- 
litical attitudes, formed back in the Revo- 
lutionary period and strengthened by gen- 
erations of teaching glorifying the system 
of checks and balances, must be altered. 

These authors have done a useful job 
in analyzing the vast governmental wilder- 
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ness, the ponderous bureaus and legislative 
committees and their hordes of “advisers,” 
“assistants,” “consultants,” and “co-ordina- 
tors,” from which in some way vital policy 
decisions emanate. The State Department 
makes a good whipping-boy for irrespon- 
sible politicians, but it only takes the blame 
for the sins of omission and commission 
perpetrated by a multitude of governmen- 
tal agencies. The book at least explodes 
the simple theory that foreign policy is 
made by the President or the Secretary of 
State. It relies heavily upon “bipartisan- 
ship,” -as practiced by the late Senator 
Vandenberg, for opening a road to perma- 
nent collaboration. But it skips lightly 
over the activities of Senator Taft, does 
not even attempt to calculate the damage 
wrought by such episodes as the General 
MacArthur affair, and is generally oblivious 
to the influence of minority groups and 
special interests. It also plays lightly on 
the follies of personal diplomacy, as prac- 
ticed by Franklin D. Roosevelt, which led 
to bitter interdepartmental controversies 
within the administration. There is noth- 
ing to prevent a future president from be- 
having in the same manner. 

The weakest part of the book is to be 
found in its earlier chapters dealing with 
American diplomatic history. The authors 
are not experts in this subject and rely 
upon the books of a few text writers. 
Japanese-American rivalry is poorly under- 
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stood, excessive reliance having been placed 
on the authority of one book, the scholar- 
ship of which is subject to doubt. Thus 
the legend of Secretary Stimson “leading” 
the League against Japan in 1931-32, but 
being “left out on a limb” by the British 
government, is repeated, although the diplo- 
matic documents, published’ several years 
ago, show quite a different account and al- 
though several historians have exploded the 
legend. 

These faults to the contrary notwith- 
standing, the book contains much valuable 
information and will no doubt make its 
contribution, insofar as it is read, toward 
altering basic political attitudes. 

: RicHarp W. VAN ALSTYNE 

University of Southern California 


Jackson, Etmore. Meeting of Minds: 
A Way to Peace Through Mediation 
Pp. mi, 200. New York: McGraw-Hill 
Book Company, 1952. $3.50. 

This book reviews the history of media- 
tion in industrial disputes in the United 
States, Great Britain, and Sweden; ex- 
amines the record of mediation in inter- 
national disputes under the auspices of the 
United Nations; and deduces from the ex- 
perience of industrial mediation principles 
by which international conflicts can be re- 
solved peaceably. The book’s premise is a 
simple one: international relations are a 
species of human relations, hence the pro- 
tagonists of social conflict and interna- 
tional conflict, however different may be 
their respective stakes and strategies, are 
linked by “the common core of humanity.” 
Though Mr. Jackson acknowledges the “‘ob- 
vious and striking” dissimilarities in the 
conduct of labor-management relations and 
foreign policy, he insists that the growing 
awareness of the “public interest” on the 
part of the international as well as in the 
national community traces significant psy- 
chological and institutional parallels. 

The first part of the book ccnsists of 
three chapters: the first prepared by Mr. 
Jackson with the assistance of Donald 
Strauss, the second by Carl Christian 
Schmidt of the Swedish Royel Social 
Board, and the third by Sir Frederick W. 
Leggett, former Chief Industrial Commis- 
sioner of Great Britain. The second part 
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summarizes Mr. Jackson’s understanding 
of the nature of international disputes and 
revidws the general practices developed by 
United Nations bodies for the purpose of 
achieving a cease-fire and a settlement. 
The concluding chapters set forth the simi- 
larities and dissimilarities of the two set- 
tings—the arenas, respectively, of labor 
disputes and international strife—and pro- 
pose for handling international disputes 
procedures which, the author holds, have 
given good results in both kinds of con- 
flict. An Appendix, compiled by Lois Jane 
Stone, supplies a summary of provisions 
for handling of industrial disputes in the 
Union of Socialist Soviet Republics. 

Since the book embodies, aside from the 
signed contributions noted above, the ma- 
ture thought, as Mr. Jackson gratefully ac- 
knowledges, of a galaxy of prominent UN. 
officials, social scientists, and practicing 
mediators who joined in the inquiry of 
the Friends Service Committee, it must 
itself be taken as a true product of a 
meeting of minds. Notwithstanding the 
massed authoritative opinion backing this 
inquiry and the exemplary scholarship dis- 
played by Mr. Jackson and his contribu- 
tors, the work sheds but a dim light on the 
nature of international conflict here and 
now and possible avenues leading toward 
a settlerfient. 

Mr. Jackson’s introductory remark reads 
as follows. “The Umted Nations has had 
a fair measure of success over the past four 
years in the peaceful settlement of interna- 
tional disputes.” The evidence 1s, to say 
the least, far from conclusive. The four 
cases which complete Mr. Jackson’s selec- 
tion of exhibits, namely, the Indonesian, 
Greek, Palestinian, and Pakistani-Indian 
disputes, can hardly be classed as success 
stories of mediation.- The Indonesian case 
was “settled” partly by the geographical 
distance separating the contenders, partly 
by the enfeeblement and weariness of the 
motherland, partly by the direct diplomatic 
(and mostly secret) pressures of the Great 
Powers; the Greek case was “settled” by 
the fortuitous defection of Tito from the 
Soviet bloc which insulated Greece geo- 
graphically against Soviet intervention; the 
Palestmian case was settled by Israeli mili- 
tary superiority over the Arab armies and 
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the overt support given Israel by the lead- 
ing Great Power; and the “settlement” of 
the Kashmir dispute was as precarious as 
it was inconclusive. Mr. Jackson and his 
distinguished confreres to the contrary, a 
good case can be made for the contention 
that U.N. mediation has never produced 
significant results except in disputes over 
minor issues or between minor powers or 
as a face-saving device applied to major 
issues which Aad been settled by shifts in 
the balance of power. Incidentally, these 
limiting qualifications on the efficacy of 
mediation can be shown to apply with equal 
force to the field of domestic disputes. 

One cannot lay this book aside without 
asking a question which the author does 
not pose explicitly: Can voluntary resort 
to mediation resolve the one dispute which 
endangers universal peace, namely, the con- 
test between the West and the Soviet Un- 
ion over the balance of power? Mr. Jack- 
son and his two European contributors 
espouse unqualifiedly the case for volun- 
tary mediation of labor disputes and cite 
in its support the experience of the West- 
ern democracies. The appendix on the So- 
viet Union reveals that Soviet legislation— 
presumably inspired by the dogmatic as- 
sumption of the “classlessness” of Soviet 
society—neither recognizes the kind of in- 
dustrial disputes which are the most im- 
portant topics of mediation in Western 
countries nor provides for voluntary media- 
tion except in disputes over frills and tri- 
fes Even without this appendix we may 
surmise that voluntary mediation and to- 
talitarian dictatorship are contradictions in 
terms. Mediation, relying on the meeting 
of minds rather than on compulsion, does 
presuppose a common core of humanity. 
If one party is concerned not with meeting 
anothet party half way but with the lat- 
ter’s annihilation, then that “common core” 
shrinks to the vanishing point. 

Though the analogies drawn in Meeting 
, of Minds between mediation in labor dis- 
putes and mediation in international dis- 
putes will be of interest to the practicing 
statesman, he will not find them:as startling 
as does perhaps the specialist in labor rela- 
tions. Diplomatic history supplies a long 
compendium on mediation. Competent dip- 
lomats, familiar with, for example, the con- 
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ferences at Vienna in 1815 and at Berlin 
in 1878 and with routine diplomacy in most 
any capital any day, will learn from Mr. 
Jackson’s volume that they have been 
speaking the prose of voluntary mediation 
for a long time. Incidentally, there might 
possibly be a market for a book on how 
to apply the techniques of traditional di- 
plomacy to the settlement of industrial 
disputes. 
ROBERT STRAUSZ-HUPE 
University of Pennsylvania i 


FERRELL, Rosert H. Peace in Their 
Time: The Origins of the Kellogg-Briand 
Pact. Pp. x, 293. New Haven: Yale 
University Press, 1952. $4.00. A 
This book is the thirty-second volume in 

a series published under the direction of 

the Department of History of Yale Univer- 


“sity on the Kingsley Trust Association 


Publication Fund. It is an expansion and 
extension of a doctoral dissertation on the 
origins of the Kellogg-Briand Pact. As 
such it affords the reader a comprehensive 
view of the background and nature of that 
famous treaty for the renunciation of war 
as an instrument of national policy. Con- 
spicuous among the authors of this com- 
pact are Nicholas Murray Butler, James T. 
Shotwell, and several advocates of out- 
lawry of war of whom Salmon O. Levinson, 
John Dewey, the Reverend John Haynes 
Holmes, Charles Clayton Morrison, and 
Colonel Raymond Robins were prominent. 
On page 66°Dr. Butler is credited with 
planting the idea of renunciation of war in 
Briand’s mind, and on page 68 Dr. Shot- 
well is quoted as stating that he (Shotwell) 
“suggested” that M. Briand should “pro- 
pose renunciation of war as an instrument 
of national policy” in a treaty “along that 
line.” 

Throughout the book one finds a well- 
documented and well-written account of 
the reaction of our State Department and 
the ultimate emergence of the Pact. 

W. Leon GopsHALL 

Lehigh University 


Davis, Jerome Peace, War and You. 
With an introduction by Clarence E. 
Pickett. Pp. 282. New York: Henry 
Schuman, 1952. $3.00. ` 


l 
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“If man is rational, then the elimination 
of war is possible.” 

This is the key sentence in this timely 
and useful work by a well-known Ameri- 
can sociologist, penologist, and journalist. 

It is simple, the author says We got 
rid of dueling Now is the time to get rid 
of war. We need only apply the findings 
of the social sciences to the field of inter- 
national politics. f 

The behavior of the Soviet leaders and 
our own negative reactions “merely raise 
the scientific question: how can we arouse 
their friendship and change their behavior 
patterns?” 

Not by opposition alone, the author an- 
swers. He cites thirty years of “dismal 
and ghastly failure in our Russian policy.” 
He omits the period of the Grand Alliance 

He was in Russia as a relief worker dur- 
ing the Alhed military intervention after 
World War I. Earlier he had been in 
charge of all YMCA war work there. Our 
“negative policy of force and violence 
actually helped Communism everywhere,” 
he concludes. 

“Naturally the social psychologist would 
also criticize Soviet behavior,’ he com- 
ments, “but two wrongs do not make a 
right.” 

In addition to hammering on reform 
through rationality, along with a firm en- 
dorsement of the Golden Rule, the author 
lines up many of the classic arguments 
against war including its cost and horror. 
Moreover, he brings them up to date with 
examples from Hiroshima and Korea. 

While the facts and figures make the 
book useful for general reference purposes 
(unfortunately there is no index), it is in 
the field of current events that Peace, War 
and You might awaken some of the liveli- 
est reader reactions 

For example, the author quotes a letter 
by no less a person than Sir John Pratt, a 
British expert on the Far East, which, after 
recounting some evidence, asserts that no 
one “can doubt that the Korean war began 
with an attack upon North Korea launched 
by Syngman Rhee with the support of his 
friends ın the American Military Advisory 
Group.” 

The author offers this British quotation 
under Hint Number Ten: “Try to keep in- 
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formed about the point of view now op- 
posite to whatever is dominant in America.” 
This is in a chapter “Hints on Waging 
Peace.” Whether we accept this version ` 
of Korea or not, he says, “a balanced opin- 
ion takes cognizance of all angles.” 

The “Hints,” which are tailored for in- 
dividual use by private citizens, come as 
the last chapter of the book and are ad- 
vanced as logical how-to-do-it correctives 
for the ills of national apathy, prejudice, 
and conceit which are diagnosed in earlier 
chapters. ~- 

The role of the profit motive in causing 
wars is gingerly dealt with. The “insiders 
... can manufacture a war scare without 
too much difficulty,” the author says. But 
limiting his charges to what the evidence 
will support, he neither makes, nor tries to 
make, a specific case. 

Nonetheless, as a solution to the pre- 
sumedly dangerous drive for profits he 
suggests the further development of the 
Rochdale co-operative movement in each 
country and internationally. He thinks, 
for example, it would ameliorate the world 
struggle for oil. 

Other institutional developments he fa- 
vors are: a United States “general staff for 
peace,” limited world government, an en- 
larged United Nations international eco- 
nomic development program, and universal 
disarmament. 

As the author says, “It is always easier 
to chart utopia than to build it.” None- 
theless there is an earnest Sunday-morning 
optimism pervading the book which seems 
entirely warranted by the author’s worka- 
day facts and use of them. 

James FINUCANE 

National Council for Prevention of War 

Washington, D C. 


Tew, BrraAN International Monetary Co- 
operation 1945-52. Pp. 180. London: 
Hutchinson’s University Library (dis- 
tributed in the U. S. by Longmans, 
Green and Co.), 1952. Text $1.80; 
trade $2 25. 

This small volume, a lucid exposition of 
intergovernmental collaboration (including 
supranational action) in the monetary field, 
should be a useful manual to those who 
seek information on recent activities in that 
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field. The reader does not need to be 
versed in the technical aspects of interna- 
tional finance, although some knowledge of 
economic theory and policy will assist in 
the full understanding of the study. 

The first part of the volume deals with 
general principles of international mone- 
tary co-operation (intercountry , payments, 
exchange rates, international liquidity, in- 
ternational disequilibria, and the interna- 
tional transmission of depressions). The 
second part contains a discussion of the 
machinery of intergovernmental monetary 
co-operation, and pays particular attention 
to the operation of the International Mone- 
tary Fund and of the European Payments 
Union This part also considers the his- 
tory and structure of the Sterling Area 
The third part deals with developments in 
the monetary field after the Second World 
War, and analyzes important aspects of the 
problem generally referred to as “the dol- 
lar gap” j 

The book gives evidence that, in the de- 
sign of a rationally organized community 
of nations, the segment of financial co- 
operation is as important as it is complex. 
In this connection, the author shows that 
the establishment of the International 
Monetary Fund was.a forward step of 
considerable extent in international rela- 
tions. 

The presentation of such intricate mat- 
ter in such short space is very successful. 
However, a technical point, which seems to 
this reviewer somewhat obscure, may be 
indicated here In discussing the obli- 
gation of members of the International 
Monetary Fund to refrain from imposing 
restrictions on the’making of payments and 
transfers, the author refers (p 81) to a 
“legal” interpretation of the term “trans- 
fers” which implies that a member need 
not “make its currency . . transferable 
as between one foreigner and another” It 
would have been useful if the author had 
cited the source of such a legal interpreta- 
tion and had analyzed it more in detail, 
especially since the author proceeds to con- 
clude (pp. 81-82) “that no member need 
repatriate his currency unless he is eligible 


to exercise purchase rights against the - 


Fund.” This conclusion is based on the 
provision of the Agreement of the Inter- 
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national Monetary Fund which requires its 
members to convert balances held by other 
members (Article VOI, Section 4). Be- 
fore drawing that conclusion, Professor 
Tew might have considered the obligation 
of Fund members to convert at par value 
rates in their markets currency acquired in 
current transactions. ‘That obligation is 
not dependent upon the eligibility of draw- 
ing on the Fund resources (Article IV, Sec- 
tions 3 and 4(b) of the Fund Agreement). 
This point (though important for the spe- 
cialist) is of little weight if viewed in the 
perspective of the many lucid explanations 
of involved problems. 
The volume is recommended as a useful 
survey both to specialists and laymen. ' 
é Ervin HEXNER 
Washington,‘ D. C. 


Carr, Epwarp HALLETT.. German-Soviet 
Relations Between the Two World Wars, 
1919-1939. Pp.ix, 146. Baltimore’ The 
Johns Hopkins Press, 1951. $3.00 


“During the past two: centuries,” Mr. 
Carr reminds us, “German-Russian rela- 
tions have been a key-point in the interna- 
tional politics of the European continent.” 
A year and a half after these Albert Shaw 
Lectures were given, relations between 
these countries are still a key point not 
only in European politics, but in the nar- 
row dividing line between cold war and. 
total war 

Mr. Carr also reminds us at the begin- 
ning of this brief, clear, and altogether 
excellent account of German-Russian rela- 
tions during the long armistice, that ever 
since Frederick the Great many Germans 
have believed that things«go well with Ger- 
many so long as Russia is kept friendly or 
neutral and that things go badly, as in 
1914-18 and 1941-45, when rulers of the 
Reich have ignored Frederick’s advice to 
“cultivate the friendship of these barbari- 
ans.” Even after Russia had been trans- 
formed by revolution, Germans both of the 
Right and the Léft acknowledged the im- 
portance of “the Russian-German bridge.” 
Some Germans wanted a Left bridge be- 
tween a revolutionary Germany and a revo- 
lutionary Russia; some wanted a Right 
bridge between a nationalist Germany and 


. Significance of political bridges as well as. 
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a “restored” Russia. The Russian Com- 
munists also wanted a bridge and, in fact, 
worked on two bridges at the same time, 
encouraging German revolutionists to wage 
war against nationalist elements while ne- 
gotiating with those same elements politi- 
cal, economic, and secret rearmaments. 

A dozen years later the Communists 
worked as relentlessly as the Nazis to de- 
stroy the Weimar Republic. Mr. Carr be- 
lieves that even if the Communists, instead 
of attacking the middle-of-the-road parties, 
had made a common front against the 
Nazis, the outcome would have been the 
same, except that Hitler probably would 
have resorted to illegal measures sooner 
than he did. We do not know yet, Mr. 
Carr says, just why Hitler ended the 
Rapallo policy in 1934 contrary to the 
wishes of his generals and in spite of Soviet 
conciliatory assurances that the Commu- 
nists would not Jet their anti-Nazi feelings 
dictate their policy. 

Stalin made his famous pact with Hitler 
in 1939, Mr. Carr believes, to prevent at 
all costs a combination of capitalist states 
against Russia; Hitler wanted to avoid a 
war on two fronts. Three years later 
Hitler repeated Kaiser Wilhelm’s blunder 
and the Russian-German bridge was broken. 
Will postwar German leaders rebuild the 
bridge? Or have the technological and po- 
litical revolutions of our time affected the 


other kinds? What the Germans decide is 
of greater concern to Europe and the world 
now than when Stalin and Hitler made 
their fateful compact a decade and a half 
ago. 

Harod H. FISHER 
_ Stanford University 


AMERICAN GOVERNMENT, 
HISTORY, LAW, AND 
POLITICAL THEORY 


APPLEBY, PauL H. Morality and Admints- 
tration in Democratic Government. Pp. 
xv, 261. Baton Rouge: Louisiana State 
University Press, 1952. $400. 

This volume is a defense of administra- 
tion as an agency of social control against 
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the attacks that have been directed against 
it by law and politics. The morality of ad- 
ministration is equated with the purposes 
which administration endeavors to advance 
in a democratic society. In essence, its 
morality is the public interest, and the au- 


_thor accepts Dewey’s definition of the pub- 


lic as expounded in The Public and Its 
Problems (1927). The author, who has a- 
distinguished record of public service, is 
critical of the relation of law to the mo- 
rality of administration, but he seeks a 
rapprochement between administration and 
a reformed party politics. He recognizes 
the interaction of administration and poli- 
tics, and the fundamental subordination of 
administration to politics The moral de- 
linquencies of administration are in its, 
tendency to respond too much to the claims 
of highly organized private interests, or 
special publics, and not enough to the pub- 
lic interest, or the inchoate majority pub- 
lic. The difficulty is that special interests 
control political parties and because of the 
virtual absence of party responsibility the 
special interests are in a position to con- 
trol administration, which is not in a po- 
sition to protect itself from the perversions 
of politics. The technical key to the ability 
of administration to function effectively in 
the public, interest is its organization on 
the principle of hierarchy. The author 
places Congress at the top of the pyramid, 
but he criticizes the inability of Congress 
to function within an ordered concept of 
its responsibilities as a branch of govern- 
ment. 

The material on the utility and function- 
ing ofthe hierarchy is a solid achievement. 
Beyond this, there is much that is debat- 
able. The pluralism of an earlier decade 
is inadequate today as a foundation for a 
science of social action. To say that “pub- | 
lic morality” is ethically superior to “pri- 
vate morality” is to say only that the pub- 
lic interest is supreme, but this does not 
help identify that interest, and the author 
does not point to any special craft of ad- 
ministrators in this matter. The author is 
critical of law (really of the tenets of 
analytical jurisprudence), but law is in a 
position to protect its ideals and its craft 
from the perversions of politics. The ideals 
that are listed as constituting the morality 
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of administration are also to be found in Battey, STEPHEN K., and Howard D. 


juristic theory as the end of law. 
| NATHAN D. ‘GRUNDSTEIN 
Wayne University 


Frecuruem, Osse K. (Ed.). Funda- 
mentals of Political Science. Pp. vii, 
587. New York: The Ronald Press 
Company, 1952. $5.50. 

In American colleges, there is a sharp 


. division of practice in shaping the intro- 


ductory course in government. In some 
institutions, perhaps the majority, the basic 
course in American government serves as 
the introduction. In others, a general treat- 
ment of the nature and scope of political 
science is prevalent. (In some curricula, 
either avenue is open to the student or to 
his advisers.) This volume, edited by a 
professor in the department of history and 
government at Colby College, is designed 
to fit the text requirements of the gen- 
eralized introduction. 

Eight authors, including the editor, con- 
tribute under their own names to various 
sections of the symposium. This arrange- 
ment brings to the volume differences of 
style and emphasis. Authors co-operating 
under the general editorship are Robert J. 
Koblitz, Bard College; Norman D. Palmer, 
University of Penrisylvania; Lawrence L. 


Pelletier, Bowdoin College; Ithiel de Sola . 


Pool, Stanford University; S. Grover Rich, 
Jr., University of Utah;. George Schueller, 
Radio Free Europe; and Margaret Spahr, 
Hunter College. 

With competence and with some literary 
skill the writers deal with the ‘character- 
istics of political science, with the history 
of political theory, with thé elements-and 
the constitution of the state, with public 
opinion and political parties, with the struc- 
ture and powers of government, and with 
international law and relations. Valuable 
comparative data are assembled, from gov- 
ernmental forms and political behavior 
throughout thé world, with particular at- 
tention to the United States, Britain, 
France, Germany, and the Soviet Union. 
This treatment is not a new approach to 
political science, but it is modern and edu- 
cationally important. 

FRANKLIN L. BURDETTE 
- University of Maryland 


SAMUEL. Congress at Work. Pp. x, 
502. New York: Henry Holt and Com- 
pany, 1952. $3.50. 

It is gratifying to find more and more 
attention paid to our legislative bodies by 
competent scholars who do not live in 
ivory towers. Congress at Work, as the 
title indicates, is truly the story of a func- 
tioning legislature. By means of a score of 
cases, rather than a connected treatise, con- 
gressional procedure is so explained that 


` Congress comes to life as a dynamic hu- 


i 


man institution. 

The story of the enactment of specific 
bills is not a description of formal pro- 
cedural steps that follow one another. in 
accordance with the letter of established 
rules. It illustrates rather, through the 
careful selection of bills, all kinds of Parlia- 
mentary situations and decisive factors, not 
always based on the merits of the substan- 
tive legislation by which one course of ac- 
tion is followed rather than another. For 
example, a vivid description is given of 
how the Emergency Banking Act of 1933 
became law in less than eight hours from 
the introduction of the bill to the affixing 
of President Roosevelt’s signature. More 
often, however, the case illustrates the 
varied factors, situations, and procedures 
that operate in the legislative process 
stretched out over many years. 

In one case the driving force of a Nor- 
ris, the “Father of TVA,” in another the 
unprecedented power of a committee chair- 
man is the center of the story. This is one 
study of Congress in which the committee 
system receives the attention that is requi- 
site-to- an-adequate- understanding of how 
Congress operates, although in most of the 
cases the specific role of the chairman of 
the relevant committee could well have re- 
ceived more intensive examination. At this 
writing, there is much speculation as to 
how much ‘aid and comfort Southern po- 
litical leaders will offer Republican candi- 
date Eisenhower—for these leaders do re- 
alize that a Republican presidential victory 
in 1952 is, more likely than not, to carry 
with it a Republican Congress. Many 
powerful Southern members from “one- 
party” states who have rolled up long 
tenure records, would then topple from 
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their thrones as chairmen of Congressional 
‘ committees. 

A distinct contribution of the Congres- 
sional Legislative Reorganization Act of 
1946 was its recognition of the need for 
additional professional staff. Central fig- 
ures in the story of Congress at Work are 
the professional staff attached to commit- 
tees and rank and file members. At the 
very least, the professional personnel make 
significant contributions to the orderly 
transaction of business—and not infre- 


quently are influential in affecting decisions: 


of policy. 

Throughout the volume ample evidence 
is given of the attention members of Con- 
gress pay to the political and other con- 
stituent problems of the folks back home. 
In a chapter devoted to the election cam- 
paigns of Senator Lehman of urban New 
York, of Representative Ayres from a po- 
litically balanced constituency of Ohio, and 
of Representative Frank E. Smith from a 
rural district of Mississippi the reader sees 
different patterns of grass-root influences 
at work in which crucial decisions and 
novel techniques spell the difference be- 
tween success or failure in close elections 
The offices of these three members of Con- 
gress come to life as the authors take the 
reader through a day of their work. The 
pressures are there m all three cases though 
the patterns are sure to vary—the char- 
acter of the legislator’s constituency the all- 
important factor. 

Although the activities of pressure groups 
and lobbies are everywhere in evidence, 
legislative-executive relationships are rec- 
ognized, too, as important in a comprehen- 
sive discussion of the legislative process. 
The Truman Committee emerges as one 
- of the best investigatory committees. To 
round out the picture of Congress at Work, 
an early chapter is devoted to the first 
week of a Congress and another to the 
closing week of that famous Eightieth 
Congress. 

In 1950, Professor Bailey gave us a real 
feel of Congress at work in his excellent 
Congress Makes a Law, the story of the 
Employment Act of 1946. In this broader 
study, he and his colleague have ‘made a 
splendid contribution to the presentation 
of free government by enhancing the pub- 
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lic’s understanding of their Congress, and 
in providing an exciting volume for stu- 
dents of the legislative process 
BELLE ZELLER 
Brooklyn College 


McGovney, Duprey O. The American 
Suffrage Medley Pp. vii, 201. Chi- 
cago: University of Chicago Press, 1949. 
$4.50. 

This little book by a former Professor 
of Law, now deceased, carries the subtitle. 
The Need for a National Uniform Suffrage 
The subtitle indicates the central theme of 
the book. Except for the limitations im- 
posed in the Fifteenth and Nineteenth 
Amendments against race and sex discrimi- 
nation, the states are free to determine suf- 
frage qualifications as they see fit. Conse- 
quently, wide variations in voting require- 
ments have existed in the past. Many 
potential voters are still disfranchised in 
this way. . 

The wide variations in the percentages of 
nonvoters from state to state cannot be 
explained, however, wholly on the ground 
of legal disqualifications. The small turn- 
out in many southern states, for example, 
is undoubtedly partly a result of the one- 
party situation which prevails in that sec- 
tion of the country. - 

The most serious legal disqualifications 


` still in existence are the literary and edu- 


cational tests and the poll tax prerequisite. 
The extent, nature, and purpose of these 
disqualifications are examined by Professor 
McGovney with great care. He then turns 
to the constitution to see to what extent 
Congress might have power to restrain the 
states from imposing such disqualifications. 
It is his judgment that Congress does not 
have such power. Thus the anti-poll tax 
bill, if it ever gets over the hurdle of a 
filibuster, would be declared unconstitu- 
tional. 

A better approach, he believes, would be 
the submission of a constitutional amend- 
ment which would state in simple positive 
terms the qualifications for voting in pri- 
maries and elections throughout the coun- 
try He would include merely an age and 
a residence requirement with disfranchise- 
ment of those who are serving terms for 
crime or who have been adjudicated un- 
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sound of mind. Inasmuch as many states 
have literary and educational qualifications, 
he suggests that it might be expedient to 
include a section either stating an edu- 
cational qualification or giving Congress 
power to enact such legislation. 7 

Obviously, Congress is not likely to sub- 
mit an amendment of this kind in the near 
future. Should Congress decide to do so 
a more flexible amendment than the one 
proposed by Professor McGovney would 
be preferable—one that would merely give 
Congress power to fix uniform suffrage re-œ 
quirements. There is no clear-cut crystali- 
zation of public opinion as yet on age, resi- 
dence, and educational qualifications Con- 
gress should be left free to respond to 
changes in public attitude on matters of 
this kind. g 

E. ALLEN HELMS 
Ohio State University 


Broucm, Roy. The Federal Taxing Proc- 
ess. Pp. x, 506. New York: Prentice- 
Hall, 1952. $5.00. 

This is one of the half dozen most valu- 
able books in the field of public finance 
that have appeared in the past quarter 
century, or even longer Only Dr Blough 
could have written it, since it is the fruit 
not only of thorough fiscal scholarship but 


‘also of' his eight years as director of the 


Treasury Division of Tax Research and his 
current position as a member of the Coun- 
cil of Economic Advisors to the President. 

The Federal Taxing Process covers two 
subjects—(1) a description of the agencies 
and procedures involved in the passage of 
federal tax legislation and the administra-, 
tion of federal tax laws, and (2) an analy- 
sis of the principal issues (that is, fields of 
controversy) that have developed in con- 
nection with federal taxation during the 
past two decades. 

To most readers the descriptive portions 
of Dr. Blough’s book will be the most in- 
teresting, because here, for the first time, 
is presented a comprehensive “inside” pic- 
ture of the infinitely complex procedure 
whereby an interlocking group of Treasury 
and Congressional agencies initiate and de- 
velop a tax “program.” This is a “pri- 
mary” presentation, for the greater part of 
it is derived from Dr. Blough’s long and 
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intimate participation in the federal tax- 
making process. Evaluation is closely in- 
termingled with description through these 
sections of the book. Under the circum- 
stances, evaluation involves much personal 
judgment. But personal judgment, in Dr. 
Blough’s case, is detached and rational, 
consistently free of personal bias. The 
wisdom, witlessness, and self-seeking that 
characterize federal tax formulation, lke 
any other field of legislative procedure, are 
clinically portrayed and objectively ana- 
lyzed No individual, no group, no agency 
is dogmatically praised or condemned. ` 

In his analysis of major federal tax 
issues, Dr Blough does not cultivate new 
ground, as he does when describing tax 
formulation and administration procedures. 
All of these issues have been argued pro, 
or con, or pro and con by many other 
writers. Dr. Blough’s contribution here is 
three-fold: (1) He classifies and tabulates 
several score points of issue associated with 
over-all federal budgetary policy or with 
specific federal taxes. (2) He analyzes 
pro and con arguments of each point at 
issue in the light of their economic, social 
and political assumptions (3) He traces 
the part each of these issues has played in 
federal tax history during the past twenty 
years. Dr. Blough refrains from taking 


, Sides on most of these issues; when he 


does, as he does in favor of “making the 
best possible use of compensatory budget 
policy,” he scrupulously announces his per- 
sonal position 

Special commendation must be accorded 
to the writing style. It is beautifully lucid. 
Sentences are short Chapters are organ- 
ized into sections and subsections, with in- 
troductory chapter and section paragraphs 
which effectively summarize or introduce 
the topics to come. Here is a wealth’ of 
material that will be welcomed by students 
of public finance and government, written 
without complexity or confusion. 

Waram J. SHULTZ 
College of the City of New York 


Janeway, Error The Struggle for Sur- 
vival: A Chronicle of Economic Mo- 
bilszation ın World War IT Vol. 53 in 
“The Chronicles of America” series. Pp. 
v, 382. New Haven: Yale University 
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Press, 1951. Trade $5.00; subscription 
$6.00; text $2.50. 


There have been so many memoirs about 
how World War II was fought and won 
' and a sufficiently large number of official 
histories to supply the data, that Mr, Eliot 
Janeway makes no effort to include this in 
his own striking work Even so, one might 
complain that the bare bones of an ac- 
complishment like that of economic mo- 
bilization in World War II, in terms of the 
sheer power and volume of the effort, are 
needed as a framework of the political 
analysis that is the essence of this book. 
The struggle for survival seems to be lim- 
ited to a struggle for power among lead- 
ing figures on our home front. It does 
not chronicle the nation’s accomplishment, 
which seems to have occurred almost in 
spite of Roosevelt and his warring puppets. 

Students of politics in’ particular can be 
grateful for Mr. Janeway’s “inside” story 
of the nature of the struggle for power in 
this world of political maneuver. It is es- 
sentially a Machiavellian analysis, and his 
hero, Roosevelt, emerges as an intensely 
Machiavellian character. To ‘write of lead- 
ership only in these terms is interesting to 
the professional of politics, but it may well 
miss the essential characteristic of leader- 
ship that cannot be boiled down to mere 
maneuvers for power. ‘There has to be 
some lift in any “Prince” in the Machiavel- 
lian tradition, or a Cesare Borgia becomes 
merely a figure of scorn—as Machavelli’s 
hero did in fact. 

Eliot Janeway, starting from Machiavelli, 
. naturally awards the palm to the hard- 
boiled. His heroes are Baruch and Eber- 
stadt; though he has a great admiration 
for Frankfurter, who represents the op- 
posite side in the field. However the pic- 


ture is much more complicated in personal ` 


relations than even Mr. Janeway’s excel- 
lent sources have indicated to him. The 
inner combinations and permutations be- 
twen Henry Wallace and the allies of the 
Left cannot be reduced to the simple pic- 
ture that emerges here. One would also 
get very little impression of the machina- 
tions of the Communist-controlled groups 
like those that are emerging in the investi- 
gations of the postwar years. Their crucial 
influence, after the attack on Russia, was 
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on the side of more production at all costs. 
But the play of where the goods went is of 
some importance, and what theaters were 
played up. 

If there is a hero, it is the very hero 
that Mr. Janeway finds it unnecessary to 
sing. By his own analysis, whatever war 
mobilization occurred in terms of really 
successful volume production occurred in 
spite of Roosevelt’s organizational juggling, 
rather than because of it. The patience 
of Donald Nelson and his real economic 
insight and breadth are condemned or for- 
gotten because, forsooth, Nelson was a 
“weak” man in terms of Janeway’s analy- 
sis. The fact is, however, that Nelson 
rode out substantially the whole war and 
remained in control in a bitterly contested 
struggle with Baruch and Eberstadt and 
finally came crashing only when his job 
had been substantially done. The unsung 
heroes of production were actually, of 
course, the great business organizations 
which turned out the products, in spite of 
every type of fumbling of controls. The 
patient labors of staff men and others: to 
make sense of the organizational nightmare 
which Roosevelt had imposed upon the 
scheme in the interests of checks and bal- 
ances and his own political controls, too, 
might get some mention. But this is not 
the stuff of highlighted drama and conflict. 

It is not a struggle for national survival, 
in short, that Mr Janeway chronicles It 
is a personal struggle for dynastic power, 
and one on which he takes sides in what 
may seem to more cautious historians a 
somewhat reckless way. My own sym- 
pathies happen to be in the main like those 
of Mr. Janeway, so far as admiration for 
Baruch and Eberstadt go. But that does 
not preclude me as an intimate participant 


of much of what he chronicles from recog- -~ 


nizing the virtues of others in the dramatis 
personae. Everyone is entitled to-his pref- 
erences. But a historian interested in the 
most whole truth that he can achieve ought 
to attempt at least to balance accounts and 
not to seem omniscient when no one can 
really know the facts. Mr. Janeway’s book 
may be livelier for the sacrifice of balance 
in favor of dash 
W. Y. ELLIOTT 
Harvard University 
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" McCann, FRANKLIN T. The English Dis- 
covery of America to 1585. Pp. xiv, 246. 
New York: King’s Crown Press, 1952. 
$3.50. 

This book is much more than a discus- 
sion of early English voyages to America. 
By “discovery” the author means the in- 
tellectual as well as the physical discovery 
of America—the realization by Englishmen 
of the existence and significance of a vast 
new land across the Atlantic. That the 
discovery, in an intellectual sense, was a 
consummation of a long period of years is 
made abundantly clear by the author. As 
to this, it may appear to some readers that 
the author devotes too much space to 
medieval and early modern notions of the 
earth and universe that have only remote 
relevance to his main theme. Taking the 
book in its entirety, however, this extensive 
background materal appears logical and 
essential; it serves to provide setting for 
and to give meaning to much that was done 
and left undone in the New World by six- 
teenth century Englishmen. 

As the story unfolds, there is, among 
other matters, a consideration ‘of how the 
concept of a three-part world ‘was ex- 
panded into one of a four-part world; of 
the role of the astrolabe, compass, and 
portolano; of the belief that gold was a 
product of the hottest rays of the sun and 
therefore was to be found im quantity only 


in equatorial areas; and of the conviction: ' 


long held that the torrid and frigid zones 
were uninhabitable. These last two con- 
cepts seem to have served as a deter- 
rent to English interest in North America; 
and when Frobisher’s “gold,” carried from 
Baffin Island, proved to be only so much 
rock, the equatorial theory of gold was 
strengthened. 
_ im rounding out his narrative, the author 
has included helpful accounts of the search 
for northeast and northwest passages and 
of how America was for long regarded 
mainly as an obstacle on the road to the 
riches of the East. : 
Real and imaginative literature relating 
to the New World is treated at length, es- 
pecially Brant’s Narrenschif, Barclay’s The 
Ship of Fools, More’s Utopia, and writings 
and compilations by Peter Martyr, Rich- 
ard Eden, and the Hakluyts. Marlowe’s 
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Tamburlaine is presented as a climax to 
nearly a century of English hesitation re- 
garding the New World and as an indica- 


“ tion that henceforth a positive course is to 


be set. 

Of significance to geography, history, 
and literature, The English Discovery of 
America to 1585 is an admirable example 
of how different disciplines can be drawn 
upon and synthesized in the interest of a 
richer scholarship. 

JENNINGS B. SANDERS 

` Federal Security Agency 

Office of Education 

Washington, D. C. ’ 
Bryan, Wiuriam ALFRED. George Wash- 

ingion in American Literature, 1775- 

1865. Pp. xiii, 280. New York: Co- 

lumbia University Press, 1952. $4.00. 

The problem of the actual versus the 
mythical Washington is not a new one for 
historians. Only in recent years has the 
“true” Washington begun to emerge from 
the work of historians from Henry Cabot 
Lodge to Douglas Southall Freeman. The 
godhke remoteness and formality of the 
Stuart portraits and the Marshall life vied 
with the informal prudery of Parson 
Weems for a century to prevent Americans 


. from knowing their first President, the 


leader of the Continental Army, or the 
Virginia planter: f 

The present study is a contribution to 
the other side of the problem: to an un- 
derstanding of the mythical rather than of 
the real Washington. Myth is as vital an 
element in a culture as ıs fact, and often 
it has greater influence. Dixon Wecter 
some years ago defned the problem in 
The Hero in America as a deliberate ef- 
fort on the part of a people to create its 
own national mythology. Dr. Bryan has 


‘accepted the terms of this definition and 


has filled in the story with generous docu- 
mentation. He concentrates on the word 
portraits of Washington that together cre- 
ated a national symbol. 

The task was not as exciting as it sounds. 
The nature of the evidence made it for- 
bidding by sheer bulk and monotony. 
Thousands of poems, plays, novels, ora- 
tions, biographies, and miscellaneous works 
have dealt in some way with Washington, 


` 
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but a reading of the first hundred estab- 
lished certain conclusions which subsequent 
source hunting is not likely to challenge. 
Dr. Bryan wisely limited his field to the 
period prior to Lincoln’s death (when the 
rival Lincoln myth began) and stopped his 
work in each section of the study when the 
law of diminishing returns set in No one 
need do the job any more thoroughly than 
it has here been done. 

The “literature” under consideration was 
disappointing also. The creation of the 
Washington myth was not the act of a 
vigorous and romantic national imagina- 
tion.” With a few exceptions, the major 
American writers did not turn to the father 
of their country for inspiration because the 
hard shell of reverence closed in almost 
immediately when the man died, and a 
free imaginative treatment of the symbol 
became impossible. Freneau, Cooper, and 
Dunlap tned various mixtures of fact and 
myth with partial success but the results 
were not too happy. Minor writers 
swarmed in like flies in summer and by 
sheer repetition fixed the image forever. 
In this conscientious and intelligent ar- 
rangement and examination of these writ- 
ings by the literary types into which they 
fall, Dr. Bryan has left a satisfactory and 
documented record of the case 

Ropert E. SPILLER 

University of Pennsylvania 


CAEMMERER, H. PAUL The Life of Pierre 
Charles L’Enfant, Planner of the City 
Beautiful, the City of Washington Pp. 
xxvi, 480. Washington: National Re- 
public Publishing Co, 1950 $10.00. 


Dr Caemmerer, Secretary of the Na- 
tional Commission of Fine Arts, author of 
several books on the history of Washing- 
ton, prepared this biography of the “archi- 
tect-engineer” for the recent sesquicenten- 
nial of the city. Original reseazch in France 
enables Dr. Caemmerer to assert that 
L’Enfant was neither architect nor engi- 
neer when, at the age of twenty-two, he 
joined the band of thirty French officers 
who offered their swords to Washington’s 
revolutionary army. L’Enfant had studied 
at the Royal Academy of Painting and 
Sculpture under his father, a “court 
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painter” who drew chiefly cartoons of bat- 
tle scenes for the Gobelin tapestry works. 

L’Enfant was at Valley Forge and Sa- 
vannah. He was “the artist of the Revo- 
lution.” He sketched Washington for 
Lafayette; Washington commissioned him 
to design the medallion for the Society of 
the Cincinnati (he chose “the bald eagle, 
which is peculiar to this continent”); he 
staged patriotic parades and pageants; 
Hamilton turned to him to design the first 
national coins He was therefore in a po- 
sition to receive favor for his petition to 
Washington to plan the capital city “on 
such a scale as to leave room for that ag- 
grandisement and embellishment which the 
increase in the wealth of the Nation will 
permit it to pursue at any period however 
remote.” 

Washington as chief executive had his 
troubles with “Mons. Lenfang,” whose 
talents he clearly respected, but whom he 
could not break to harness. Washington 
tried in vain to get L’Enfant to deal with 
the Commissioners in charge: he sent 
Jefferson, as Secretary of State, a draft 
of a stiff letter to L’Enfant, to get Jeffer- 
son’s judgment whether he dared to push 
L’Enfant so hard without alienating him. 
L’Enfant tore down a wall of a dwelling 
built by Daniel Carroll, largest and most 
resistant of the local property owners, as 
though it were an obtruding rock or tree, 
because it encroached upon the line of a 
proposed avenue; Washington tried to make 
L’Enfant understand that the new United 
States proposed to resort to processes of 
law in such cases 

Alas, L’Enfant suffered the fate of many 
planners. Washington felt forced to dis- 
miss him as an impractical idealist. L’En- 
fant pleaded in vain with Washington and 
the Commissioners not to auction off lots 
from a map and stakes in the ground in 
order to raise cash for‘civic improvements, 
but to hold the land and borrow against it, 
so as to curb speculation and capture the 
increment for the nation. The endless 
“memorials” that L’Enfant poured upon 
the President in broken English must have 
been trying; they are reproduced in full in 
this volume 

L’Enfant died penniless, protected by a 
branch of the Carroll family, having spent 


sa 
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years memorializing, Congress for just rec- 
ognition for his part in the plan. Men as- 
sociated with him carried his planning prin- 
ciples to Buffalo, Detroit, Indianapolis. 

I had hoped for more evidence of Jef- 
ferson’s contribution to the plan of the 
capital and more than one reference to 


Benjamin Banneker in this loosely-written. 


book. In sum, the author can only char- 
acterize L’Enfant’s plan as a “‘stroke of 
genius.” From what we know of his back- 
ground and personality, perhaps that is 
what it was. 
CHARLES S. ASCHER 
Brooklyn College 


RoosEvELT, THEopore. The Letters of 
Theodore Roosevelt. Vols. V and VI: 
The Big Stick, 1905-1909. Edited by 
Elting E. Morison. | Pp. xxiv, 864; viii, 
865-1715. Cambndge, Mass : Harvard 
University Press, 1952. $20.00 for 2 vols. 
This is the third two-volume set of 

Theodore Roosevelt’s letters to appear 
under the editorship of Morison and his 
associates. The fourth and final set will 
bring us The Days of Armageddon, 1910- 
1919. The exceptionally high standard that 
characterized the editing in the earlier sets 
has been maintained in these, The Big 
Stick, volumes. Although the letters in 
this set include less than 8 per cent of 
those available for the four-year period, 
the care and skill with which they were 
selected result in a letter picture of Roose- 
velt hardly less complete than would have 
been obtained by publication of all the 
letters. Professor Morison’s interpretative 
essay is richly rewarding, and the notes are 
invaluable to the scholar and most helpful 
guides to the general reader. 

The volumes contain letters on all the 
significant issues of the day—the Panama 
Canal, labor relations, pure food legislation, 
railroad problems, the tariff, conservation, 
the Navy, Japanese exclusion, and so on. 
And there are letters, many of them, in 


which he characterized men. William Ran-. 


dolph Hearst is often “of real use in at- 
tacking abuses,” but “he predches the gos- 
pel of envy, hatred and unrest” (pp. 468- 
469). William Jennings Bryan is “shallow, 
but he is kindly and well-meaning, and 
singularly free from rancor” (p. 339). He 
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rather liked the Kaiser, William II, but he 
feared the possible effect of one of his 
brain storms. The Churchills he did not 
like, neither Lord Randolph nor his son 
and biographer Winston, although he longed 
to duplicate Winston’s African hunt. Lib- 
eral writers like Lincoln Steffens and Nor- 
man Hapgood he viewed with mized feel- 
ings. “I think Steffens ought to put more 
sky in his Jandscape,” he wrote. “It is an 
unfortunate thing to encourage people to 
believe that all crimes are connected with 
business, and that the crime of graft is the 
only crime” (p. 45). 

There are letters on or about judges, 
ambassadors, books and authors (many of 
these), race suicide, simplified spelling, 
sports, and why he did not “settle the 
Mormon question” Nearly all of them 
are interesting and most of them contain 
good common sense. His prejudices of the 
earlier years remained—against Jefferson, 
for example—and he still had complete as- 
surance that he know what was right and 
what was wrong, and acted accordingly. 

As he came to rely more and more upon 
William Howard Taft as a member of his 
executive team he developed for him a 
genume affection. He picked the “big, 
generous, high-minded fellow” (p. 1231) 
as his successor, and on March 3, 1909, he 
gave him this “closing legacy”: “Under no 
circumstances divide the battleship fleet 
between the Atlantic and Pacific Oceans 
prior to the finishing of the Panama Canal.” 

CLAUDIUS O JOHNSON 

State College of Washington 


CAHLL, Frep V., Je Judicial Legislation: 
A Study im American Legal Theory. Pp. 


ix, 164. New York: The Ronald Press ~ 


Company, 1952. $4.00. 


One of the liveliest and most important 
intellectual controversies of our times has 
been between the traditionalists and the 
realists in the realm of legal theory. And 
one of the major issues at stake in this con- 
troversy has revolved around the question 
of what judges do or should do. More spe- 
cifically, the question has been: do judges 
legislate, and, if so, should they? The 
principal arguments of the main protago- 
nists in this debate are summarized in this 


. learned and lucid book by Professor Fred 
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V. Cahill, Jr, of the Political Science De- 
partment at Yale University. Those who 
are already thoroughly immersed in the 
literature of, contemporary legal theory 
may find little new knowledge in this book, 
and much that is quite familiar For the 
uninitiated, for the beginning law or po- 
litical science student, or for the general 
reader, this urbane little book will serve as 
an informative introduction to a large body 
of significant writing. The various points 
of view are presented in an orderly fashion 
showing lines of growth and illustrated 
with references to the leading books and 
articles which have dominated legal theory 
during roughly the past half-century. 

The orthodox, traditional view of the 
nature of the judicial function has been 
that judges do not make law, but merely 
discover and apply it It is essentially 
negative in character, since it assumes that 
judges do nothing positively but are merely 
the impersonal instruments through which 
the law, as to which they have no value 
judgments, is applied in the settlement of 
controversies. This was Blackstone’s con- 
ception of the judicial power, and Mr. 
Cahill ‘pomts out that in the formative 
days of our constitutional history it was 
this theory which made judicial review 
palatable. Thereafter, judicial review and 
the orthodox theory of the judicial func- 
tion were linked together, the latter sup- 
porting the former. The general social phi- 
losophy upon which the traditional theory 
rested underwent, profound erosion with 
the growth of the concepts or evolution 
and pragmatism. 

A separate chapter is devoted to Justice 
Oliver Wendell Holmes, who “occupies in 
great measure the position of official ju- 
dicial philosopher for the modern age.” 
With his distrust of systems and system- 
- builders, and the natural and universal prin- 
ciples of the eighteenth century, Holmes 
was the bridge from orthodoxy to modern 
realism. Holmes thought that law was the 
will of society’s most powerful group, and 
that therefore law must reflect actual social 
conditions. Accordingly, he held that law 
was a growing thing, and that in this 
growth the judge necessarily has an ac- 
tive role. Thus he frankly recognized, as 
Cahill points out, that judges make law, 
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and are motivated by the same considera- 
tions that move the legislator. 

In a broader sense, Professor Cahill 
demonstrates that the discussions of the 
problem of judicial review directed atten- 
tion to the larger subject of the legislative 
aspects of the judicial function. The en- 
larged concern with judicial review re- 
sulted from the more vigorous wielding of 
the judicial axe in the age of increasing 
social and economic legislation, with the 
invalidation of more and more federal and 
state laws andthe judicial control of ad- 
munistrative boards and commissions. Es- 
pecially as protectors of established prop- 
erty interests, it became obvious to many 
observers that the judges held in their 
hands a legislative weapon of great magni- 
tude. To illustrate this position the author 
examines briefly the writings of F. G. 
Goodnow, James B. Thayer, and Felix 


' Frankfurter. . : 
~ Attention is then directed to the earliest 


school of the new realism, that of socio- 
logical jurisprudence. Here Mr. Cahill 
summarizes the ideas of three representa- 
tive figures, Roscoe Pound, Benjamin N. 
Cardozo, and Harlan Fiske Stone. These 
and other writers formulated “a general 
legal theory for the modern state.” Be- 
lieving that the law is a social institution 
and that its method is pragmatic, they not 
only stressed the fact that judges legislate, 
but also thought that they ought to do so. 

Now Professor Cahill reaches modern 
legal realism, which, he emphasizes through- 
out, 1s not a coherent and consistent school 
of thought, but rather is largely a point of 
view and a slogan. First he reviews seme 
of the earlier realists, with special empha- 
sis upon John Chipman Gray, Joseph W. 
‘Bingham, Jr., Arthur F. Bentley, and John 
Dewey. As for the later realists, the au- 
thor singles out for extended treatment 
Karl N. Llewellyn, and among the radicals 
he concentrates upon Edward S Robinson, 
Thurman W. Arnold, Jerome Frank, and 
Fred Rodell. The author then directs at- 
tention to the latter-day criticism of the 
realists by stfch men as John Dickinson, 


f Morris R. Cohen, and Roscoe Pound, and 


shows how the realists attempted to restate 
their position in the light of the criticism. 
Mr. Cahill believes that in their restate- 
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\ 
ment the realists gave ground, and he cites 
Edwin Garlan’s book, Legal Realism and 


«Justice (1941), as an illustration. 


Mr. Cahill does not believe that the re- 
alists have as yet supplanted the tradi- 
tional concept of the judicial function with 
a new one that has achieved general ac- 
ceptance. In fact, while the realists seem 
to agree that law is a social technique, that 
the legal system is a process concerned 
with social policy, and that judges do and 


should legislate, they do not agree as to. 


the scope and quality of their law-making 
power Finally, Mr. Cahill believes that 
one of the basic failures of the new re- 
alists lies in the fact that they have not 
fully explored the relationship between ju- 
dicial legislation and popular, responsible 
government. But it is clear that the re- 
alists have done much to illuminate the na- 
ture of law and of the judicial process, and 
that Professor Cahill has done much to ex- 
plain the realists. 
` Dav FELLMAN 
University of Wisconsin 


Bercer, Morror. Equality by Statute: 
Legal Controls over Group Discrimina- 
tion. Pp. xiii, 238. New York: Co- 
lumbia University Press, 1952. $3.25. 


Endless are the discussions of problems 
which can or cannot be solved by the en- 
actment and enforcement of law. The 
concern of Dr. Berger is with laws en- 
acted to protect minorities against ma- 
jority discrimination. In this field, the 
author admits, law can work both ways. 
“Tt can sustain discrimination, as it does 
throughout the South and in some states in 
the North, or it can sustain equal’ rights, 
as it has been doing more and more in the 
last decade or so” (p. 4). 

Antidiscrimination legislation is opposed 
both on the ground that it interferes with 
the expression of the majority will, which 
is a necessary ingredient of democracy, 
and because, as is alleged, law can be en- 
forced only when it has majority support 
behind it. Without entering upon an ab- 
stract discussion of the rights which are so 
sacred as to be superior to the right of 
majority rule, the author attempts to show 
that antidiscriminatory legislation can and 
does have some effect -in protecting minori- 
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ties against the cruel impact of prejudice 
in majority groups. 
He traces the history. of the struggle 


_ over civil rights from the Reconstruction 


era until the present day.- He summarizes 
Supreme Court decisions on the subject 
over that period He shows in particular 
the changed attitude of the Supreme Court 
in recent years which has resulted in ex- 
tended protection to the rights of minority 
groups. In one chapter he presents in de- 
tail the history of the enactment and the 
enforcement of the New York State law 
against discrimination. The theoretical as- 
pects of the subject are worked out in a 
final chapter entitled “Law and the Con- 
trol of Prejudice and Discrimination.” 

The conclusions reached are drawn to- 
gether in part as follows (pp. 192-193): 
“Law in our society is a formidable means 
for the elimination of group discrimination 
and for the establishment of conditions 
which discourage prejudicial attitudes.” 
Law “can codify our society’s loftiest 
ideals rather than its basest practices— 
that is, the legal machinery can be with- 
drawn from the support of discriminatory 
patterns.” Law “can put the state’s influ- 
ence and power on the side of those who 
are discriminated against and give them 
effective means for defending themselves. 
Law can also help establish those funda- 
mental conditions of social life which en- 
courage free association of all groups on 
a level of equality and which discourage 
prejudicial attitudes.” Favorable laws 
“can be the wedge for advances in the 
status and welfare of groups which are 
made the objects of unfair discrimination. 
In summary, law can affect our acts and, 
through them, our beliefs.” 

So it is, as the author sees it, " that 
proper legal controls fortify the unpreju- 
diced and the believers in fair play, while 
weakening the position of those who dis- 
criminate for whatever reason. The book 
constitutes a significant analysis but does 
not offer, and does not pretend to offer, 
the final word on the subject. 

CARL B. SWISHER 

Johns Hopkins ee 


BROWNELL, Emery A. Tegal Aid jn the 
United States: A Study of the * Avail- 
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ability of Lawyers’ Services for Persons 
Unable to Pay Fees. Pp. xxiv, 333, 
Rochester, N. Y.: The Lawyers Co-op- 
erative Publishing Company, 1951. $4.50. 


Legal aid is the practical response of the 
legal profession to the deep-seated desire 
of the American public for fair play for 
persons unable to pay fees. In Legal Aid 
in the Unted States, Emery A. Brownell, 
Esq. makes a contribution of the first 
magnitude by charting the way towards 
fulfillment of the Declaration of Independ- 
ence that every citizen stands equal before 
the law. 

Since 1947, preparations have been under 
way for this authoritative, encyclopedic 
publication. When the Honorable Arthur 
T. Vanderbilt, as director of the Survey 
of the Legal Profession, was designated in 
the latter part of 1947 as Chief Justice of 
the Supreme Court of New Jersey, it was 
most fortunate that Reginald Heber Smith, 
Esq. was available to succeed him It was 
Mr. Smith who startled and challenged 
civic-minded people throughout the United 
States when, in 1919, he puodlished his 
thought-provoking book, Justice and the 
Poor. With his sympathetic and broad 
vision of legal aid, Mr. Smith became the 
recognized pioneer in publicizing this great 
movement. Under. Mr. Smith, as director 
of the Survey, and two well-chosen com- 
mittees of experienced‘people such as John 
S. Bradway, Esq, on the civil and the 
criminal aspects of legal aid, plans were 
well laid for the report. 

Providentially, Mr. Brownell was se- 
lected to succeed Mr. Smith as consultant. 
Mr. Brownell has had years of experience 
as attorney in charge of the Rochester, 
New York, legal aid office and as secretary 
of the National Legal Aid Association. 
Following the decision of the committees 
of experts, Mr. Brownell had the energy 
and capacity to travel well over 40,000 
miles to visit 123 legal aid organizations in 
103 localities. The draft of his report was 
revised with the help of the committees of 


experts and a State consultant in each’ 


State. 

The report as published under the title, 
Legal Aid in the United States, is worthy 
of such tremendous and devoted prepara- 
tions; worthy of the truly great men who 
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dedicated themselves to its establishment. 
As attorney in charge of the Pittsburgh, 
Pennsylvania, office for ten years—from 
1924 to 1934—I gained personal: knowledge 
of their heroic stature through the privi- 
lege of close association with one of them 
—M. W. Acheson, Jr, Esq. 

It is gratifying that their efforts and 
those of numberless other men and women 
have continued to attract the active sup- 
port of leaders of the Bar, as personified 
by Harrison Tweed, Esq. Much as has 
been done to extend and expand legal aid 
service to those in need of it, the coverage 
throughout the United States is still far 
from adequate. 

Legal Ard in the United States is recom- 
mended to everyone who wants the facts, 
however detailed; who is interested in the 
brief but substantial history of the legal 
aid movement; who wants to help in its 
advance; who is interested in his country 
and its high principles. 

Gustav L. Scoramm, Judge 

Juvenile Court, Pittsburgh 


BRINTON, CRANE. The, Anatomy of Revo- 
lution. Pp. xi, 324 New York: Pren- 
tice-Hall, 1952. $5.00. 

Professor Crane Brinton has revised and 
reprinted his The Anatomy of Revolution, 
which first appeared in 1938. Like all his 
books, this, too, shows him as an accom- 
plished writer whose urbane grace and 
whose wise understanding will be appre- 
ciated not only by students of history but 
by the general reader as well. He analyzes 
in the present book the English revolution 
of the seventeenth century, the American 
and French revolutions of the eighteenth 
century, and the Russian revolution of the 
twentieth century, and he tries to point out 
the parallel developments in those four 
events He discusses and compares the old 
regimes, the first stages of the revolution, 
the types of revolution, the rule of the 
moderates, the accession of the extremists, 
the reigns of terror and virtue, and ends 
with the Thermidorean reaction, the end of 
the revolutions. 

In all these four revolutions Professor 
Brinton discovers uniformities and ana- 
lyzes them. He does not claim to make 
any great discovenes. Most of the simi- 
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larities are obvious, but it is good to be 
reminded of them and thus to gain his- 
„torical perspective. No event in history is 
absolutely unique, or as Professor Brinton 
puts it in his unimizable way “History is 
essentially an account of the behavior of 
men, and if the behavior of men is not 
subject to any land of systematizing, this 
world 1s even more cockeyed than the seers 
would have it. You have only to look at 
a page of Theophrastus or of Chaucer to 
see that Greeks of more than two thousand 
years ago and Englishmen of six centuries 
ago seem in many ways extraordinarily like 
Americans today.” 

In one point, however, the Russian revo- 
lution seems different from the preceding 
ones There seems to have been no Ther- 
midorean end of the revolution yet. After 
a careful analysis of the trends in Russia 
for the last fifteen years, Professor Brinton 
comes to the conclusion that there might 
be some element in the Russian revolution 
which will single it out from all previous 
historical experience, but he doubts it. 
“At any rate, the issue is clear: If the 
Russian revolutior in its later years fol- 

` lows the pattern of other great revolutions 
as clearly as it did in its beginnings and in 
its earlier years, then most Russians will 
eventually be no madder than the rest of 
us, and we can communicate with them in 
our mutual misunderstandings—and flashes 
of insight; 1f there really is a new thing 
in Russia, a totalitarian element that really 
transforms human beings, we can look for- 
ward to more Yezhov periods, more Ly- 
senko’s and more Stalin’s—permanent revo- 
lution indeed.” 

Hans KOHN 
City College of New York 


Ler, Atrrep MccCiunc. How to Under- 
stand Propagarda. Pp. xii, 281. New 
York: Rinehart & Company, 1952. $3.00. 
This is a probing, well-documented study 

of the build-up and impact of propaganda 

as it is used to achieve both good and bad 
political, economic, and social ends and 
enhanced sales of products. The author, 
who is professor of sociology at Brooklyn 

College, has previously published The Fine 

Art of Propaganda and The Daily News- 

paper. 
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Approaching his subject with a free, en- 
quiring mind, Dr Lee shows no political 
bias unless a predilection for social action 
which will improve the lot of the common 
man can be called a bias While the meth- 
odology he prescribes for detecting propa- 
ganda and appraising the motives of its 
purveyors could be more simply and less 
repetitiously explained in ‘several of his 
chapters, he presents as useful and thought- 
provoking a guide as I have seen. 

Dr. Lee was executive director of the 
Institute for Propaganda Analysis, a unique 
institution which survived from 1937 to 
1941. He defines propaganda analysis as 
“an effort to substitute a sensible objec- 
tivity for emotional acceptance or rejec- 
tion” of what one reads and hears. Most 
well-educated persons make this effort in 
respect to certain subjects or fields, but 
how many of us are capable of the intel- 
lectual self-discipline which rules out all 
wishful thinking and feeling? 

The need for such a book at the moment 
need hardly be stressed. Witness the psy- 
chological warfare that is being waged by 
both sides in the cold war and the myths 
and symbols—omnibus words, the author 
calls them—which we are asked to accept 
in an election year 

Of special value to the general as well as 
the academic reader is the chapter entitled 
“The Pall of Orthodoxy,” which covers 
the creeping monopolistic control of the 
press and the often allied centralized con- 
trol of radio and television 

The final chapter, “What Can Individu- 
als Do About Propaganda?” strikes a note 
of hope. Dr. Lee points out that persons 
of more than average courage, lone voices, 
have effectively made themselves heard in 
modern America. He instances Thorstein 
Veblen, Charles Beard, Mrs Vashti Mc- 
Collum, who carried her case against re- 
hgious instruction on released time in the 
public schools to the Supreme Court and 
won it, and Larry Gara, a Quaker and a 
conscientious objector. 

“We can all,” Dr. Lee concludes, “refuse 
to be stampeded by anyone for any cause 
. . . We can stand on our own feet in our 
thinking and help others to do the same.” 

DorotHy DUNBAR BROMLEY 

New York City. 
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Cuenery, Wiuram L So It Seemed. 
Pp. xi, 300.. New York: Harcourt, Brace 
and Company, 1952. $4.00. 

When a famous editor sums up 40 years 
of experience in American journalism what 
formula does he follow? Mr. Chenery of- 
fers a rather typical answer: first you tell 
how you happened to get into journalism 
in the first place, and then you record in 
chronological fashion what you saw pretty 
largely in terms of personalities rather than 
through forces, issues, and movements. 

Mr. Chenery applies this autobiographi- 
cal formula to his own career in American 
newspaper and magazine editing between 
1910 and 1950 in a very pleasant and easy- 
going fashion. He has no axes to grind; 
he has no enemies to be exorcised, no 
friends to be exalted. He recalls the past, 
as he repeatedly emphasizes, simply as 
something he witnessed and on occasion 
reported from the editorial podium. 

The history of journalism is replete with 
the names of editors who entered -the pro- 
fession with a burning desire to achieve 
some goal. They had a message which 
they felt the public must read. Not so 
with Mr. Chenery. His embraced jour- 
nalism, as a reporter for the Chicago City 
Press Association, as°a temporary means 
of getting established at something after 
having considered at some length a career 
devoted to religious activity. 

Once Mr. Chenery became familiar with 
the smell of printer’s ink he never consid- 
ered changing professions. He enjoyed a 
succession of editorships, starting with the 
Rocky Mountan News in 1914 and cul- 
minating with the editorship of Colher’s 
from 1925 through to the end of World 
War IT. 

Mr. Chenery’s editorial philosophy when 
he took charge of the Rocky Mountain 
News was: “to make whatever comment 
seemed fair and interesting on the views 
of the day” Years later, after achieving 
success as the editor of Colléer’s, he elabo- 
rated slightly: “What the editor can do,” 
he writes, “is to seek consciously a par- 
ticular audience to adopt definite principles 
and policies and to present what he has to 
offer with all the professional skill he pos- 
sesses or can enlist.” 

The personalities whose names crowd the 
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pages of Mr. Chenery’s recollections are 
described with candor, clarity, and, in most 
instances, praise. For example, four entire _ 
chapters are devoted to Collier’s staff 
writers (Winston Churchill heads the list) 
who worked under Mr, Chenery’s direc- 
tion. There are also detailed descriptions 
of William Hayward, Jane Addams, Samuel 
Insull, George Creel, Frank A. Munsey, 
Calvin Coolidge, Herbert Hoover, and 
Franklin D. Roosevelt. 

In fairness to Mr. Chenery, one must 
emphasize that these mdividuals are related ! 
to the news developments which made them 
subject to editorial treatment. Certain of 
these events—the fight against Prohibition 
and the Roosevelt administrations to name 
two—are treated with great deftness and 
interest. 

Mr. Chenery’s preoccupation with what 
people did and said attests anew the well- 
known fact that the recording of con- 
temporary affairs by the journalist can be 
done in no other fashion if he wishes to 
reach a wide audience. 

FREDERIC E. MERWIN 

Rutgers University 
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BURNS, ARTHUR F. (Ed). Wesley Clair 
Mitchel, The Economic Scientist. Pp. 
ix, 387. New York: National Bureau of 
Economic Research, 1952. $4.00. 

The aim of the book is to emphasize 
Mitchell as a scientist. The chapters are 
mostly by friends and admirers, though the 
editor states that “some effort” was made 
to include different schools of thought. 
Much of the material has appeared before. 
The new parts consist of a eulogy by A. F. 
Burns and a revealing biographical sketch 
by Mrs. Mitchell. 

Milton Friedman’s: discussion of “the 
economic theorist” seems best. It em- 
phasizes Mitchell’s cycle theory as being 
his strongest claim to scientific achieve- 
ment; but concludes merely that it is pos- 
sible to construct from, or read into, 
Mitchell’s work an integrated cycle theory 
(p. 258). One gets the impression that 
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Mitchell himself merely presented thor- 
ough, well organized, and thoughtful evi- 
dence on cycles. 

Schumpeter’s eulogy refers to Mitchell 
as a kindly, moral man who left a survey 
of work done and £ program of work to be 
done. 

A. B. Wolfe’s criticism of Mitchell’s 
thought as lacking the guide of “purposive” 
equilibrium economics seems to hit the 
mark. 

T. W. Hutchison praises Volume I of 
Mitchell’s early work on “Types of Eco- 
nomic Theory” but states that he “notice: 
ably does not succeed in carrying out his 
institutionalist program in Volume O .. 
to anything like the extent he does in Vol- 
ume I.” 

Throughout, one finds references to the 
great influence of two men on Mitchell. 
Thorstein Veblen and John Dewey. He 
always saw economic phenomena through 
Veblen’s “pecuniary veil.” This fact is 
sufficient to cast doubt on claims to true 
science. One finds (1) ‘that Mitchell 
sought an “empirical science”; (2) that he 
emphasized relativity, holding that each pe- 
riod has a different science as a by-prod- 
uct; (3) that he was a pragmatist; (4) 
that he favored the experimental approach, 
saying that “we cannot do anything unless 
we try to do something”; (5) that accord- 
ingly science was regarded by him as a 
mere method; and (6) that his main un- 
derlying interest was in reform. 

A follower o? Veblen and Dewey, 
Mitchell visited Hobson, Beveridge, the 
Webbs, and the Graham Wallases in Eng- 
land, and jomed Charles Beard, J. H. 
Robinson, and A. S. Johnson in founding 
the New School for Social Research in 
New York. Certainly he was not scien- 
tific by association. 

This book clinches the fact that Mitchell 
was an institutionalist, falling between 
Veblen and the more planful younger 
group. His two basic weaknesses as a 
thinkerswere: (1) emphasis of behavior as 
opposed to motives, and (2) overemphasis 
of differences among different time periods. 
How could one who so thinks hope to find 
true cause-and-effect relationships? 

. Lewis H. Haney 

New York University 
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Hiccrns, BENJAMIN. What Do Econo- 
mists Know? Pp. ix, 166. Carlton, - 
Australia: Melbourne University Press, 
1951; and New York: Cambridge Uni- 
versity Press, 1952. $2.75. ; 


This book states a case for economics as 
a science and as a profession. Its author 
argues that economists, regardless of po- 
litical affiliations, agree substantially on ob- 
jectives and methods. They are scientists 
and should preach to convert others to 
their conclusions. If their field were pro- 
fessionalized, like accountancy and medi- 
cine, the public would be protected against 
charlatans. In a democracy broad deci- 
sions should be made by legislatures, but 
detailed procedures should be left to pro- 
fessional economists. “As long as no other 
stated objective is involved, the right of 
the electorate to choose between higher 
taxes in the upper brackets or appreciation 
of the currency as a means of checking in- 
flation is no more vital to democracy than 
their right to decide whether penicillin or 
sulpha shall be prescribed for septic ‘sore 
throat,” Higgins declares, although this is 
not a particularly good example for his 
purpose because the alternatives he men- 
tions would affect differently the distribu- 
tion of wealth, and individuals who are 
concerned by this would want to be heard. 
In general, the argument will give econo- 
mists assurance in their craft and courage 
in developing policies by applying it. It 
should also convince some laymen who are 
willing to study a closely reasoned book. 

The author, while criticizing the maxi- 
mum ‘satisfaction concept, advocates great 
equality in‘distribution. He relies as much 
on moral revival as'on government action 
to curb exploitation by influential groups. 
A Keynesian, he believes that continuance 
of full employment is requisite and that 
economists know how to ensure it; but his 
Keynesian emphasis does not prevent his 
conceding important contributions to eco- 
nomics as a science by other schools, in- 


cluding the Marxists. 


As a Canadian professor lecturing in 
Australia, Higgins takes a more detached 
view of the current dispute between West- 
ern democracy and Russian communism 
than is usual in the United States. The 
clash is essentially ideological: neither side 
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has territorial ambitions, he thinks, al- 
though each is willing to fight in defense 
of its system. Neither allows freedom of 
expression to those within its borders who 
oppose its ideology. Even a war victorious 
to the West is likely to destroy Western 
democracy. Communism as such cannot 
be killed by military defeat of Russia, but 
“if the western world can find a way to 
maintain a smooth-working economy within 
a democratic framework,” it need have 
little fear of aggresion from within. There 
is much truth in this 
EDMUND WHITTAKER 
Colorado Agricultural and 
Mechanical College 


SOULE, GEORGE. Economic Forces in Amers- 
can History. Pp. viii, 568. New York: 
William Sloane Associates, 1952. $4.75. 


This is a new textbook in American eco- 
nomic history. There are about ten texts 
in print, and as many more have come and 
gone since Katherine Coman wrote the 
first one in 1905. Every new one brings 
some improvements 
than economists write these texts, 1t is rea- 
sonable to expect that a good economist 
will contribute more new ideas than an 
equally good historian George Soule is an 
economist. He is also a member of the 
board of the National Bureau of Economic 
Research, a former editor of the New Re- 
public, the author of a number of books 
dealing with economic history, and profes- 
sor at Bennington College. 

Whereas most American economic his- 
tory texts have sought to telf the story 
from Columbus or Jamestown to the pres- 
ent with some relationship between years 
and pages, Professor Soule just sketches 
the colonial period and handles the nine- 
teenth century with considerable dispatch. 
It 1s recent economic history that concerns 
him. °Out of 531 pages 310:are devoted to 
the period since 1900. A good case may 
be made for this approach. There is more 
abundant and more reliable statistical data 
for the twentieth century than for earlier 
periods. Thus an economist can be at his 
best in this period. The book may also be 
an answer to a definite demand in part of 
the market. Some professors have been 
looking for: (a) a shorter text, (b) a text 


. nomics. 


Since more historians’ 
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emphasizing the modern period, and (c) 
one containing more national mcome eco- 
This text goes far towards satis- 
fying those requirements. 

The first two chapters deal with our eco- 
nomic growth before about 1800 and give 
summaries of the economic topics that will 
be treated more fully in the next seven 
chapters. These seven cover the nine- 
teenth century. A second seven chapters 
stress the same topics in the twentieth cen- 
tury. These are “vertical slices” through 
history of such subjects as agriculture, 
‘manufacturing, finance, and transportation. 
The last four chapters are the chronologi- 
cal treatment of the same period. This is 
Professor Soule’s way of striking that es- 
sential happy medium between the purely 
topical and the purely chronological ap- 
proach. 

The earlier and more historical sections 
of the book are the least satisfactory. 
There are strange omissions. Why include 
the panic of 1815 and leave out that of 
1819 in a list of panics (p. 208)? Why 


' leave out Queen Anne’s War in a list of 


colonial wars (p. 7)? The earlier parts 
also have most of the errors—for example, 
most cotton did go directly from southern 
ports to England; an important minority 
went via New York (p 89). The organi- 
zation is not so good in this portion, and 
there is a tendency at times to chronicle 
many facts rather than to dwell on the 
significance of a select few. The book con- 
tains no pictures. 

The book has a great many points in its 
favor. Throughout Professor Soule writes 
in a judicious tone that ıs admirable. The 
economic explanations are generally excel- 
lent. Chapter 13 on National Income and 
its sıgnificance in economic history is su- 
perb. Professor Soule makes effective use 
of the National Bureau’s findings The se- 
lection of charts and tables, many from 
the National Bureau, is very good. When 
he dwells on the significance of the con- 
tributions of Eli Whitney (interchange- 
able parts rather than cotton gin), Oliver 
Evans, Adam Smith, Herbert Croly, and 
others he weaves biography and economic 
history together brilliantly. The basic sec- 
tion since 1900 is of high quality through- 
out; thus he was eminently successful in 


- Book DEPARTMENT 


his main aim. There is a good up-to-date 
bibliography and a list of topics for fur- 
ther research by students. Altogether this 
is an impressive eddition to the list of 
American economic history texts. 

, Donato L. KEMMERER 
University of Ilinois ` 


FLEXNER, ABRAHAM, with the collaboration 
of ESTHER S. Barney. Funds and Foun- 
dations: Their Policies Past and Present. 
Pp. xii, 146. New York: Harper & 
Brothers, 1952. $2.75. 


In 1910 Abraham Flexner’s report on 
Medical Education in the United States 
and Canada was published. Dr. Flexner 
had visited all the 155 medical schools, 
and he reported objectively on their cur- 
riculums and laboratories and clinical train- 
ing, their facilities and faculties and stu- 
dent bodies Within two years one hun- 
dred of them had closed their doors and 
the rest were undergoing basic reorganiza- 
tion. Probably no man in history ever ac- 
complished so much in so short a time, 
armed with no authority, no power, nothing 
but facts and the courage and freedom to 
publish them. 

Dr. Flexner’s medical education study 
was made for the Carnegie Foundation for 
the Advancement of Teaching. In 1913 
Dr. Flexner became Assistant Secretary 
and a member of the General Education 
Board, and in the years thereafter Rocke- 
féller Foundation agencies contributed up- 
wards of $100 milhon to set the modern 
American pattern of medical teaching. Dr. 
Flexner’s imagination and initiative as the 
first director of the Institute for Advanced 
Study at Princeton in the 1930’s is well 
known throughout the world. 

Out of all this experience come the 
essays that form the chapters of Funds 
and Foundations, which amply attests that 
he is not “retirec” at eighty-five. Funds 
and Foundations 1s vigorous and contro- 
versial. Dr, Flexner reviews the technique 
of assistance and philanthropy in a series 
of selected cases, the Freedman’s Bureau, 
the Peabody Fund, the Rockefeller Foun- 
dation, the Carnegie Foundation for the 
Advancement of Teaching, the Carnegie 
Corporation, and the Julius Rosenwald 
Fund He explores methods, policies, or- 
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ganization, personnel, and objects of ex- 
penditures. Persons of influence in the de- 
velopment of philanthropy are discussed 
and sometimes sharp disagreement is ex- 
pressed. 

Dr. Flexner deplores the trend toward 
relatively small, individual grants for spe- 
cific research and other projects. A foun- 
dation staff, he feels, is “far too small to 
study properly the wisdom of the grants” 
and, moreover, the foundation thereby in- 
vades the administrative responsibility of 
the universities. The proper foundation 
aim, as Dr. Flexner sees it, is the building 
of strong, independent, standard-setting in- 
stitutions, and, if that means in specific 
cases endowment and building, so be it 
His final chapter deals with the neglect of 
the humanities “America has been over- 
sold on science,” he quotes and urges that 
modern philanthropy explore more con- ’ 
structively the arts and humanistic fields 

Pur S. BROUGHTON 

Pittsburgh, Pennsylvania 


SLICHTER, SUMNER H Whats Ahead for 
American Business. Pp. 216. Boston: 
Little, Brown and Company (an Atlantic 
Monthly Press Book), 1951. $2.75 


Dr. Sumner Slichter’s vision of the “fore- 
seeable future” of our economy is inter- 
esting chiefly as a stimulant of discussion 
by one who became a convert to the theory 
of the dynamic economy reùdered dynamic 
by government intervention through spend- 
ing, debt, and controls The author thinks 
our society is under the influence of a “de- 
fense economy” and that what he calls nor- 
mal underlying economic conditions will 
return when there is no longer a substan- 
tial shortage of all kinds of goods and that 
this will occur when the outlay on arma- 
ments shifts from the present frantıc ef- 
fort to arm to a replacement basis Then 
defense expenditures will drop to ten or 
twenty billions a year in two or three years. 

At this point the budget will show a 
surplus followed by pressures for reduced 
taxation. Controls of materials will dis- 
appear and price controls will languish to 
a form looser than during. World War II 
But the country will be committed to the 
policy of maintaining a high level of em- 
ployment. As a result, the expenditures 
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of local, state, and federal governments 
will be a high fraction of the national 
product. But the economy will be more 
stable because government intervention will 
continue in the form of public works, meas- 
-utes to limit fluctuations in business and to 
increase the proportion of income distribu- 
tion on the basis of need, the regulation of 
industrial relations, controls to raise or 
lower prices and to regulate the structure 
of business. There will be continuing in- 
tervention in world economy to replace 
what he calls our present stop-gap meas- 
ures. There will be more welfare. But we 
are in danger of neither socialism nor the 
planned economy Apparently, according 
to this dispensation, we are destined to 
slide more or less comfortably from our 
present frantic war effort into a continu- 
ing, government-supervised, -financed, and 
-regulated economy which somehow escapes 
the label of “planning.” 

Thus the book offers a series of headings 
for lively dispute, but skirts completely 
the possible dislocations which might en- 
sue from our abnormally swollen debt. 
' After all, Dr. Slichter took his stand, 
somewhat belatedly, with the Spenders and 
the Borrowers. One of the consequences 
of this policy is now with us—a debt of 
. $263 billion which promises to be much 
larger before it stops growing. A funda- 
mental blemish in this prophetic vision is 
the failure to appraise the impact of the 
debt when the borrowing stops. There is 
no room here to enumerate the possible 
consequences, but one obvious problem is 
the economic effect of an interest charge 
which may be as much as seven or eight 
billion dollars a year. This will represent 
the extraction of that much money from 
expendable income for transfer to capital 
funds, which will have a precisely opposite 
effect from that created by the original 
borrowing that involved a transfer from 
capital funds to expendable income or the 
pumping into expendable income of funds 
created by bank loans. 

Joun T. FLYNN 

Bayside, New York 


Gorpon, ROBERT AARON. Business Fluc- 
tuations Pp. xvi, 624. New York: 
Harper & Brothers, 1952. $5.00. 
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Because of the preoccupation of econo- 
mists in the last fifteen years with hoth 
the great structural changes in the Ameri- 
can economy and the revolution in theory 
wrought by Keynes, there has not been 
much general literature on the subject of 
business cycles in recent years. Professor 
Gordon’s book 1s to be welcomed for that 
reason, and especially so because his work 
deserves the highest praise. Although it 
is written as a text, his book should be of 
value to those economists whose interests 
le in other fields and who would like to be 
abreast of the investigations and theories 
of business fluctuations. 

Professor Gordon devotes four chapters 
to national income analysis, which he han- 
dies with unusual clarity. There then fol- 
low five chapters on the description of 
secular changes, the business cycle itself, 
its phases, and its generation. Here too 
Professor Gordon must be complimented 
on his masterful treatment and well-bal- 
anced manipulation of the diverse mate- 
rials, Theories of the business cycle are 
treated in only two comparatively short 
chapters, which is perhaps just as well in 
an undergraduate text. His own approach 
to the causes of cyclical fluctuations is 
eclectic; he avoids the attempt, so charac- 
teristic of many theorists of the past, to 
find one cause or group of causes. He 
does, however, emphasize the role played 
by the saving-investment processes and 
the accompanying cycle-generating factors 
of the economy Professor Gordon does 
not agree with those who have argued that 
the business cycle is obsolete. Instead, his 
opinion is that despite the greater efficacy 
of present-day controls and the recent 
structural changes the business cycle will 
continue to be a normal feature of the 
functioning of the economy. Two chap- 
ters are devoted to a description of the 
cyclical behavior of the economy since 
1919. Six chapters cover the subjects of 
forecasting, the international aspects of the 
cycle, and the problems of the goals and 


“methods of stability. 


The book is written in clear and straight- 
forward fashion. The material is not, as 
is true of so many textbooks, written down. 
The undergraduate, however, will have to 
bring to Professor Gordon’s book a good 
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grasp of many economic concepts. If 
fault is to be found, it would be in points 
of emphasis. Thus, there is insufficient 
emphasis on monetary policy, although the 
brief treatment of it is good. The exten- 
sive discussion of counter-cyclical fiscal 
policy does not perhaps take sufficient ac- 
count of the unavcidable political realities. 
The national income analysis is dispropor- 
tionately long. For the student of business 
administration there is not’ quite enough 
material on the impact of the cycle on 
segments of the economy, on particular in- 
dustnies, and on forecasting for industries 
and segments. 

But if these are faults, they must be 
counted as very small when weighed against 
the excellence of Professor Gordon’s book. 
He is to be congratulated. 

D. S. Watson 

George Washingzon University 


MAXWELL, James A. Federal Grants and 
the Business Cycle. Pp. xiii, 122. New 
York: National Bureau of Economic Re- 
search, 1952. $2.00. 


This volume is the fourth in the series 
of “Fiscal Studies” issued by the National 
Bureau of Economic Research. It deals 
with grants by the federal government to 
state and local governments, principally 
from the point of view of their possible 
and actual use in counteracting business 
cycles Mainly because of their fiscal 
limitations state and local governments in 
their economic activities behave almost 
like private businasses, in that their ex- 
penditures are expanded in prosperity and 
contracted in depression. If this tendency 
is to be corrected part of the activities 
of state and local governments must be 
financed by federal grants, which can be 
expanded in depression and contracted in 
prosperity The author reviews succinctly 
the history of these grants, and gives some 
appraisal of the possibility of varying 
them countercyclically. Although the his- 


tory of these grants stretches back almost: 


to the foundation of the Republic, they did 
not become large until 1934. From 1919 
to 1933 théy ranged from $86 to $228 mil- 
lion, and from 1933 to 1949 from $901 to 
$2,909. About half the grants are now for 
social welfare; about a quarter for trans- 
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portation and communication. The main 
possibility for countercyclical grants lies in 
public assistance and in public works, and 
the author gives a careful appraisal of the 
possibilities in each case, being somewhat 
optimistic about the first and pessimistic 
about the second. . In the course of the in- 
quiry a number of other interesting prob- 
lems are touched on, notably a suggestion 
for the apportionment of federal grants 
among the states in order to make some 
compensation for their differences in per 
capita income. The work is admirably 
equipped with tables and diagrams. It is 
a worthy addition to the impressive Na- 
tional Bureau list, both in content and in 
style. K. E. BOULDING 
University of Michigan 


Tax INSTITUTE. Taxrxation and Business 
Concentration, A Symposium conducted 
by the Tax Institute, June 15-16, 1950, 
New York. Pp. viii, 264. Princeton, 
1952. $5.00. 


In Taxation and Business Concentration 
the Tax Institute upholds its tradition of 
interesting and useful symposium volumes 
on \controversial subjects in the field of 
taxation. A large measure of the success 
of the symposia and the resulting volumes 
has undoubtedly been due to careful pro- 
gram planning. In the case of Taxation 
and Business Concentration, the important 
role that planning played is attested to both 


‘by the titles of the papers presented, each 


of them dealing with a significant aspect of 
the main topic, and by the over-all excel- 
lence of the papers. 

The introductory paper, “Recent Trends 
in Industrial Concentration and Taxation” 
by Professor J. Keith Butters, provides in 
succinct form essential background mate- 
rial and: a conceptual framework for the 
papers that follow. The next two papers, 
“Taxation and Large Scale Retailing” by 
Dean Harold M. Somers and “Concentra- 
tion in the Tobacco Industry as Affected by 
Tax Policies” by H. M. Robertson, are par- 
ticularly well done. 

Also worthy of special attention are the 
papers dealing with the effects on con- 
centration of certain tax-exempt forms of 
business enterprise—farm co-operatives and 
government-owned and -financed enter- 
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prises. Cogent arguments on both sides of 
each issue are discussed in a stimulating 
and intelligent fashion. Few will read these 
„papers without gaining fresh insights into 
these matters. 

Despite the general excellence of the pa- 
pers included, a few shortcomings of the 
volume may also be noted. At least one 
important factor contributing to business 
concentration since the end of World War 
TI—namely, the effect of taxation on merg- 
ers of competitive businesses—has been al- 
most entirely neglected. Although a few 
contributors touch on this metter briefly, 
for the most part the analysis is confined 
to the relative burden of taxation on small 
business as compared with large business. 

The last paper in the volume, “The 
Theory of Business Taxation” by Profes- 
sor Alfred G. Buehler, President of the 
Tax Institute, while interesting in itself, 
fails in some respects to sound the proper 
concluding note for the papers preceding 
it. In addition it may be well to fore- 
warn the prospective reader that this sym- 
posium, despite its many merits, does not 
make any major theoretical contribution 
to the field The volume does, neverthe- 
less, serve a useful purpose, and it de- 
serves to be widely read. 

Leo FISHMAN 

West Virginia University 


Fiovp, Joe Summers, Jr. Effects of Taxa- 
tion on Industrial Location. Pp xiv, 
155. Chapel Hill: The University of 
North Carolina Press, 1952. $300. 
This little volume deals wich a highly 

controversial question, and a problem on 

which countless hours and many thousands 
of dollars have been spent by legislative 
bodies, tax officials, corporation executives, 
chambers of commerce, and other groups. 

The question relates to the effect of tax 
differentials among the various states upon 
industrial location. The problem, which 
frequently must be dealt with apart from 
the controversy, is how to determine the 
tax differentials Findings and conclusions 
of this study are not particularly new or 
startling, but the book should serve a use- 
ful purpose. 

Following a critical examination of previ- 
ous investigations of the relationship be- 
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tween tax conditions and the selection of 
plant locations, the author concludes that 
sweeping generalizations concerning the in- 
fluence of tax differentials on the choice of 
plant sites should be treated with suspicion. 
Based on a theoretical analysis set forth in 
the study, tax considerations have little or 
no weight in determining the location of 
certain industries, such as resource-ori- 
ented concerns, but tax factors ‘may, under 
given circumstances, become quite impor- 
tant to other types of concerns, Among 
the latter, for example, are corporations 
manufacturing seamless hosiery, furniture, 
and cigarettes, which industries were se- 
lected by Dr. Floyd to illustrate a sug- 
gested method for measuring tax differ- 
entials. 

Azter discussing some of the basic causes 
of interlocal tax differentials and setting 
forth the various methods which might be 
used to measure such differentials, the au- 
thor explains, in considerable detail, the 
manner in which the “hypothetical tax 
bill” technique was employed in this study 

Tax bills for the three industries were 
computed at 96 urban and rural sites—se- 
lected to show high-, median-, and low-tax 
locations—in nineteen different states. Ap- 
parently all state and local taxes except un- 
employment contributions were included in 
the survey. With the inclusion of local 
property taxes, the author encounters the 
same obstacles to valid conclusions met by 
others who previously have attempted simi- 
lar studies. 

The computations, based largely on 1946 
data, reveal substantial differentials in the 
tax loads of identical concerns, both be- 
tween median-tax sites of different states 
and between localities within individual 
states. However, the analysis indicates 
there are few states in which tax bills are 
uniformly high or uniformly low for all 
types of corporations and for both urban 
and rural sites. Moreover, relatively few 
generalizations can be made because tax 
differentials are produced not only by 
variations in state and local tax systems 
but also by changes in the balance sheet 
structure of a corporation, as well as in 
the rate of return upon property invest- 
ment. Currently, the magnitude of inter- 
local tax differentials 1s considerably re- 
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, duced with the inclusion of federal taxes 
in the computations. ' 

Various methods are set forth to reduce 
tax differentials in order to promote max- 
mum industrial development of the nation, 
but most of them will not seem very prac- 
tical except, perhaps, to the extreme opti- 
mist. ARNOLD L. EDMONDS 

Pennsylvania State Chamber 

of Commerce 

Harrisburg, Pennsylvania 


Horr, I. Harvey. Built of Men: The 


Story of Indiana Cooperatives. Pp xi, 
212. New York, Harper & Brothers, 
1952. $3.00. 


This little book ıs both a history and a 
eulogy of agricultural co-operation as it 
has developed in Indiana. It is written by 
a man who has had many years’ contact 
with the co-operative movement in that 
state. Perhaps its main contribution is to 
illustrate and document the old adage that 
“the Lord helps them that help them- 
selves.” The history of co-operation in 
Indiana is almost entirely confined to the 
thirty-year period since 1920. During that 
period the author claims great progress for 
farmers and farming conditions in general 
in Indiana. He credits much of that prog- 
ress to the work of the co-operative or- 
ganizations most of which are federated in 
the Farm Bureau Cooperative Association. 

While the story told about co-operation 
in Indiana is interesting, and doubtless on 
the whole historically correct, there are 
some explicit points and other obvious in- 
ferences that suggest a strongly favorable 
bias on the part of the author. The em- 
phasis in the first chapter might even leave 
the impression that farmers first found 
themselves in difficulty at the close of 
World War, I. Also, the impression is 
given that farmers turned to co-operation 
for the first time in that period Certainly 
neither of these two impressions is correct 
even for Indiana. Having read some of 
the journal kept by my grandfather who 
started farming in Indiana in the 1830’s 
I am convinced that there were other pe- 
riods just as adverse to farming in that 
state as were the 1920’s. Moreover, hav- 
ing watched the growth of the California 
Fruit Growers Exchange from 1900 I re- 
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alize that farmers turned to co-operation 
as a method of self help, at least, a couple 
of decades earlier than the beginning of 
Mr. Hull’s history. 

One very important point that comes out 
clearly in the book is the emphasis on the 
inadequacy of small business enterprises to 
meet present-day business conditions. The 
co-operative organizations in Indiana in 
several instances started as small decen- 
tralized units handling such farm products 
as grain or livestock According to the 
author it has come to be clearly recognized 
that a federation of such organizations is 
much more effective than the individual 
units. One might almost conclude that in 
any lines of business that have products 
to sell outside their immediate locality 
small concerns are doomed Actually, how- 
ever, studies of concentration in American 
manufacturing business, starting with that 
made by Wulard L. Thorpe in 1924, show 
that there was very little increase in busi- 
ness concentration between 1890 and 1950. 
What the co-operative organizations in In- 
diana and elsewhere have accomplished is 
to provide the owner of agricultural re- 
sources with the same type of centralized 
sales department, or in some cases purchas- 
ing department, as has long been available 
to many manufacturing industries. = 

One claim made by the author certainly 
must be challenged. The statement is 
made that “while cooperatives are inte- 
grating and growing they cannot build a 
monopoly as that term is ordinarily used 
since a co-op is owned by the people who 
use it.” Someone said many years ago 
“cooperation is prima facie wicked. It is 
an obvious attempt to take advantage 
either of those from whom you would buy 
or of those to whom you sell” While 
this is prima facie possible, it need not be - 
true in specific cases. On the other hand, 
it may be true. Certainly some co-opera- 
tives have taken advantage of those to 
whom: they would sell by restricting out- 
put Even in cases where restriction has 


_ not actually occurred the opportunity exists 


for co-operatives to restrict output, and 
when purchasing co-operatives become 
strong enough they can use precisely the 
same power tools as any other large buy- 
ing organization. The social evils of oli- 
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gopoly and oligopsony or even those of 
monopoly may quite as possibly accrue 
from’ agricultural co-operatives as from any 
other large business enterprise; and I note 
that Hull argues that only large co-opera- 
tives are likely to be successful. 

One other point of criticism may be 
made of this book. Nowhere does it make 
quite clear to the unversed reader just 
what the Indiana Farm Bureau Coopera- 
tive Association does. Obviously, it is a 
federation of co-operatives. It seems ap- 
parent that many of the federated units 
carry out their own sales programs, but the 
degree of autonomy is not made entirely 
clear. The division of responsibility as be- 
tween the different local units in diversified 
areas and the central organization might 
have been spelled out in a much more in- 
formative way. 

In the appendix there is a brief state- 
ment concerning the major national or- 
ganizations concerned with the co-opera- 
tive movement. Thus a thumbnail sketch 
is given of a much wider field than Indiana. 

In conclusion, the author states that “co- 
operatives in Indiana as throughout the 
world have grown from economic distress.” 
The assumption seems to be implicit al- 
though it is not spelled out that having 
been born as one “product of human 
misery, sacrifice, and effort” they will con- 
tinue to serve a useful purpose even in a 
happy clime. Probably this is an accept- 
able assumption, and perhaps they will 
serve for a considerable period to make 
family size farming possible. Co-operative 
enthusiasts and perhaps all farmers should 
be on their guard, however, lest the con- 
centrated sales and purchasing organiza- 
tions take over so much of the control of 
agriculture as to weaken the position of 
the family farm which they were designed 
to aid. RoLaANp S. VATE 

University of Minnesota 


WALKER, CHARLES R., and RoserTt H. 
Guest. The Man on the Assembly 
Line. Pp. x, 180. Cambridge, Mass.: 
Harvard University Press, 1952. $3.25. 
In this slim volume the authors present 

the first results of their inquiry ‘into the 

human relations problems of The Man 
on the Assembly Line. This is not, as 
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they modestly point out, a complete and 
rounded study of aH of the problems of 
this man; for this, more investigatory work 
is necessary—work under somewhat differ- 
ent conditions and climes, and work with 
groups of different backgrounds than these 
here studied. 

What the authors have done is to take 
a new automobile assembly plant, and 


* within this plant they selected 180 work- 


ers engaged in final assembly work. With 
the average mass production job defined 
as having the characteristics of mechani- 
cal pacing, repetitiveness, minimum skill, 
predetermination of tools and techniques, 
minute subdivision of product, and surface 
mental attention, work on the assembly 
line is the epitome of mass production. 
Against this technical background, they ex- 
amine the elements which made for satis- 
faction or dissatisfaction in terms of the 
immediate job, relations to fellow work- 
ers, pay and security, relation to super- 
vision, general working conditions, promo- 
tion and transfer, and the relationship of 
the worker to the union 

The choice of a new plant is significant. 
It enabled the authors to study not only 
the workers in their present environment, 
but because practically none of them had 
previously been in an industry with the 
mass production characteristics of auto- 
mobile assembly, it allowed them to study 
the problems in terms of transition from 
one type of work to another. In a sense, 
this broadened the meaning of the study, 
but in another sense the effect was to nar- 
row its meaning. To take just one factor 
which illustrates this point: The most im- 
portant items in dissatisfaction with the 
immediate job were mechanical pacing and 
repetitiveness. For here is where these 
workers found the greatest difference from 
their previous jobs For industries which 
are less advanced in the characteristics of 
mass production, the moral is pointed that 
less mechanical pacing and less repetitive- 
ness will ease the transition. But do the 
same items of dissatisfaction reign in the 
older plants—with workers long since ac- 
customed to these things? Here is where 
the meaning of the work is narrowed. 
It would be most interesting to compare 
notes, and to follow the sample workers of 
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this study through more years of their 
working lives and discover whether they 
stay “on the line” or move to other jobs 


or other industries. One suspects that the ° 


mechanical pacing problem remains, but 
the same may not be true sf the problem 
of repetitiveness. 

Perhaps the most interesting ‘finding of 
the volume is that there are distinctions 
in assembly line work which loom large to 
these workers, but which heve not yet had 
much attention from previous researchers. 
These distinctions have a definite bearing 
on immediate job satisfaction or dissatis- 
faction, and they revolve around the num- 
ber of “operations” in each particular job. 
To put it simply, “the man who puts a nut 
on a bolt” is different from the man who 
does five or ten operaticns. The difference 
shows in his attitude towerd the job and 
in other ways. Yet all are frequently 
lumped together indiscriminately as work- 
ers “on the line” though they show wide 
variations in pace, variety, and skill. 

This finding is just one among other in- 
teresting aspects of the werk, for it is one 
of the handicaps of a skort review that 
. More attention is given to the defects than 
to the virtues. In truth, this is an excel- 
lent volume overall. In just two places do 
the authors seem to slip. The first is in 
not discounting some, of zhe workers’ ac- 
counts of their previous jobs. Since work 
“on the line” has a low “status” connota- 
tion, it is entirely possible that previous 
job experience was “built up” to more va- 
riety and skill, for example, than it actu- 
` ally possessed. The second is’ in the con- 
clusions where remedies for repetitiveness, 
for example, may be applicable or neces- 
sary only for transition problems rather 
than for permanent ones. 

HERBERT J. LAHNE 

Washington, D. C. 


ScHnemer, Erica Pricing and Equilib- 
rium: An Introduction to Static and 
Dynamic Analysis. Translated from the 
German. by T. W. Hutchison. Pp. xi, 
327. New York: The Macmillan Com- 
pany, 1952. $4.00. 

Professor Schneider has provided a com- 
petent and satisfactory synthesis of the 
economic theory of the firm and the house- 
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hold in his book Pricing and Equilibrium. 
The bock purports to be an introductory 
text to partial and general equilibrium 


-analysis. While it contains a good deal 


of analysis of the type which is now com- 
monplace in the elementary text, in its at- 
tempt to be complete it also contains con- 
siderable advanced analysis which is not 
likely to be grasped by the elementary 
student. For the “spoon-fed” American 
student, untutored in even the simplest of 
mathematics, Professor Schneider’s book 


-will have little appeal. The analysis is ex- 


tremely concise, more or less devoid of 
illustrative material, and most of the proofs 
of his propositions are couched in mathe- 
matical terms. However, for the advanced 
undergraduate student in economic theory 
or for the graduate student, the book pro- 
vides a useful review. The book is not as 
encyclopedic as Professor Boulding’s Eco- 
nomic Analysis, nor does it have the light 
style of Professor Stigler’s Theory of Price. 

Professor Schneider’s approach to partial 
equilibrium analysis is conventional. He 
treats first the economic plan of the house- 
hold, drawing heavily on J. R. Hicks’s 
indifference-curve approach. Although he 
treats consumption of the household as a 
function of mcome, prices, and assets, the 
demand for individual commodities is re- 
lated only to income and prices with no 
consideration of the size or form of assets. 
In building the consumption function of 
the household there is no consideration of 
the work of Duesenberry or of other con- ` 
temporary consumer behavior theory, 

In his treatment of the economic plan of 
the firm the analysis is more or less similar 
to Mrs. Robinson’s and Hicks’s work, with 
some attention paid to the theory of oli- ~ 
gopoly. Very little attention, however, has 
been paid to developments in the fields of 
oligopolitic price behavior which occurred | 
in the last three years, and little or no 
attention has been devoted to the wealth 
of material provided by industry studies 
on price behavior. One chapter is devoted 
to the “Long-term economic plan of the 
firm,” but this turns out to be an analysis 
of the determinants of investment for the 
firm rather than a discussion of inter-, 
temporal relations of costs, prices, de- 
mand, and profits. i = 
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His treatment of partial equilibrium in- 
cludes both static and dynamic analysis, 
indicating clearly the inadequacy of static 
analysis for many problems. When the 
reader completes the sections on the in- 
determinacy of equilibrium under condi- 
tions of oligopoly and bilateral monopoly 
he 1s convinced that these subjects cannot 
be easily handled in an introductory text. 

Pure W. CARTWRIGHT 

University of Washington 


Mawr, Norman R. F. Principles of Hu- 
man Relations. Pp. vili, 474. New 
York: John Wiley & Sons, 1952 $600. 


This book is an exposition of techniques 
for use in influencing employees construc- 
tively (principally by changing their atti- 
tudes toward their jobs, their supervisors, 
and themselves) without arousing resent- 
ments in them. The author stresses the 
importance of the maintenance of good 
morale in the work group if maximum pro- 
duction is to be achieved. He points out 
that much contemporary employee training 
fails because it does not effect any real 
change in workers’ attitudes—it is too ra- 
tional and takes too little account of emo- 
tional factors in both trainer and trainee. 
Value judgments, he feels, also play too 
important a role. He states that “a train- 
ing program that does not alter people 
may be interesting, but it is exposure and 
not training. A good training program 
must not only change people, but must 
change them in the way that is intended.” 

The method in which the author places 
his greatest reliance and which he de- 
scribes m most detail is that’ of Group 
Decisions (the procedure in which the em- 
ployees, under the guidance of their super- 
visor, participate as a group in the analy- 
sis of problems and reach a unanimous 
decision relative to the action to take). 
Other techniques which he discusses and 
illustrates are role playing, various types 
of contacts and interviews in dealing with 
mdividuals (for example, the free or casual 
contact, the training contact, the making 
of job assignments, the induction of new 
employees, the employment interview, the 
transfer interview, the promotion inter- 
view, the evaluation interview, and the 
exit interview), and nondirective counsel- 
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ing. Ample case material is provided for 
explanatory and practice purposes. 

Dr. Maier’s treatment of these topics is 
down-to-earth and remarkably objective. 
He feels that the Group Decision method 
has a major contribution to make at all 
levels of employee, supervisory, and man- 
agement training. On the other hand, he 
is equally aware of the difficulties ‘and re- 
sistances which such a radically different 
approach to training will encounter in in- 
dustry. He stresses particularly the ex- 
tent to which the thinking and attitudes of 
the supervisor himself must be changed if 
he is to use this method effectively. He is 
also aware of the problem of and dangers 
of a lack of top-management support in 
realizing the full potentialities of such a 
program. 

Only to a lesser extent does he appear 
to accept the limitations of the scope of 
this method, that is, the restriction of the 
types of problems to which it is applicable 
(principally “how to do it” questions) and 
its doubtful utility when truly elegant solu- 
tions are demanded or responsibility for 
action must be accepted by the group. 
Even his evidence of the value of the 
method as a medium of influencing atti- 
tudes is not wholly convincing When it 
was subjected to an empirical test the find- 
ings, as he himself reports them, are incon- 
clusive. ; 

The book contains little that is strikingly 
new or original with respect either to con- 
cept or methodology. Its chief contribu- 
tion is its reiteration of the point that 
training demands far more than an orderly, 
logical presentation of the subject matter 
if it is to influence attitudes and through 
them behavior. The author not only makes 
this point tellingly but he provides a clear 
exposition of the methods he advocates and 
ample material for use in training students, 
supervisors, and trainers in their principles 
and application. As,a handbook covering 
the rationale and use of the Group Deci- 
sion method of training and, to a lesser ex- 
tent, role playing, interviewing, and non- 
directive counseling, Principles of Human 
Relations makes a very worth-while con- 
tribution to the: literature 

Rogert N. McMurry 

New York City ` 
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BARBASH, JACK, with the assistance of KATE 
BarpasH. Unions and Telephones: The 
Story of the Communications Workers 
of Anerica Pp viii, 246 New York 
Harper & Brothers, 1952. $2.50. 

This is an account of the development, 
organization, leadership, and bargaining ex- 
periences of the Communication Workers 
of America (CIO). Because it deals only 
briefly with the International Brotherhood 
of Electrical Workers, does not dwell at 
length on the National Federation of Tele- 
phone Workers, and ignores independent 


unions and telephone companies while fo- 


cusing on the CWA and the Bell System, 
it is necessarily an incomplete survey of 
telephcne unionism. 

This book was prepared at the invitation 
of CWA president Joseph A. Beirne. It 
is designed, according to the Preface, for 
union members first and general readers 
second. Yet those particularly interested 
in the 10-billion-dollar plant, 35 million 
telephones, 985,583 stockholders, and, es- 
pecially, the 602,466 employees (1950) of 
the Bell System will find this well outlined 
but somewhat hastily written book stimu- 
lating 

When some of the 300,000 or more CWA 
members gaze at this mirror of themselves 
they will note that in union there is 
streng-h; affiliation with other national un- 
ions is worthwhile; strikes, strike threats, 
and organization bring wage boosts; and 
in industry today it is union versus man- 
agement The “frame of reference” here 
outlined is clearly that of the author; it 
is, of course, the sine gua non of the off- 
cial, commissioned union biographer. One 
is not surprised when Mr. Barbash urges 
upon a centralized telephone monopoly the 
plowing of new fields by living with the 
union (CWA). He points out correctly 
that all the devices of scientific human 
relations—morale surveys, systematic em- 
ployee selection and counseling, and the 
training of supervisors—did not prevent 
union growth in the Bell System. ' 

Two sources basic to the study of tele- 
phone unionism are FCC commissioner 
Paul A. Walker’s Proposed Report, Tele- 
phone Investigation (1938) and the Senate 
Subccmmittee on Labor-Management Re- 
lations hearings (1950) on Bell System 
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collective bargaining. Mr. Barbash uses 
both, ably summarizing CWA testimony 
and exhibits in the latter. He does not 
do justice to the basic company dilemma 
in this reviewer’s opinion, that is, how to 
grant CWA demands for national Ameri- 
can Telephone and Telegraph Company 
bargaining and avoid government antitrust 
action. The devotion of the Alliance of 
Independent Telephone Unions to divi- 
sional bargaining and autonomy 1s ignored. 
The book is silent on the significance of 
extensive stock ownership among Bell em- 
ployees and the vital connection between 
wage patterns and rate structure Bell 
pioneering in employee welfare needs more 
attention. ' 

Barbash quotes the CWA News editor as 
confiding, “It is not an objective paper in 
the sense that the daily press is supposed 
to be—and rarely is. It tries to tell labor’s 
story, in particular the story of CWA-CIO. 
... We stress grievances... ” He uses 
all of his union journals, nevertheless, as 
sources of facts without sufficient ques- 
tioning. 

Some research scholar will one day try 
to prepare the full story of telephone un- 
ionism in historical perspective from CIO 
and AFL central archives (and CWA pri- 
vate files), AT&T and Bell divisional per- 
sonnel records, and the personal corre- 
spondence of union and management lead- 
ers—sources not now open to Mr. Barbash 
and his capable wife. He will find in Un- 
tons and Telephones contemporary insights 
of great value. CWA, in the meantime, 
should find it a potent weapon for the 
union cause. 

VaucHN D. Bornet 

Stanford University 


SOCIOLOGY AND EDUCATION 


Park, Ropert Ezra. Human Communi- 
ties: The City and Human Ecology 
Volume II of The Collected Papers of 
Robert Ezra Park, edited by Everett 
Cherrington Hughes, Charles S Johnson, 
Jitsuichi Masuoka, Robert Redfield, and 
Louis Wirth. Pp. 278. Glencoe, Il: 
The Free Press, 1952. $4.50. 
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Under the editorship of five of his for- 
mer students and associates, the collected 
papers of one of the lumineries of the past 
generation of American sociologists are be- 
ing published in a three-volume series. 
This second volume is comprised of nine- 
teen articles, prefaces to other monographs, 
and book reviews which have been ar- 
ranged appropriately under the two topics 
indicated in the subtitle. 

Developed during his earlier career as a 
newspaper reporter, Park’s interest in the 
conditions of the city found both a prac- 
tical and scientific focus in the problem of 
social change. This is attested by the bulk 
of the selections contained in the first sec- 
tion of Human Communities, particularly 
those papers prompted apparently by Park’s 
original suggestions for investigating hu- 
man behavior in the urban environment 
and dealing with juvenile delinquency, 
community organization, a summary of re- 
search on the urban community and its 
personality problems and institutions, the 
“gold coast” and the slums, the hobo, the 
gang, the ghetto, and the role of the city 
in civilization. Each of these essays re- 
lates to some aspect of social change in 
the urban milieu. The theorization which 
Park attempted draws prominently on the 
diverse contributions of Ogburn, Thomas 
and Znaniecki, Simmel, Freud, Adler, 
Spencer, Comte, and Teggart. 

But only when these theoretical frag- 
ments are viewed in the context of the 
second section of the book dealing with 
the ecological frame of reference does their 
unity become apparent. An adaptation of 
evolutionism as expanded by the students 
of plant and animal communities, human 
ecology proposed that the basic process of 
competition produced a structural equilib- 
rium amgng any human aggregate in a 
given habitat. The consequent territorial 
and occupational distribution of persons 
comprised the symbiotic substructure of 
human association called the “community.” 
In the urban community, competition and 
its derivative processes of selection, segre- 
gation, dominance, and succession formed 
natural areas characterized by typical so- 
cial groupings. But the symbiotic sub- 
structure will give rise—in a way never 
satisfactorily explained—to the process of 
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communication and a cultural superstruc- 
ture. Termed “society,” this form of as- 
sociation is characterized by consensus, 
convention, and moral order, with three 
hierarchical levels: the economic, politi- 
cal, and cultural. 

When the problem of social change is 
directly confronted, the ambiguity of the 
relationship between the biotic and cul- 
tural phases leads to a contradiction of the 
assertions that the two phases are recipro- 
cally interrelated and that human social 
relations are primarily a matter of com- 
munication. Social change seems basically 
unilateral and nonsocial from the ecologi- 
cal viewpoint which “assumes that the 
origin of social change, if one could trace 
it to its source, would be found in the 
struggle for existence . . . [and its conse- 
quences|” (pp. 230-1). 

Because his attention centered upon com- 
petition which compelled each individual to 
seek the task he could best perform if he 
wished to survive, Park could not explore 
certain facets of contemporary urban so- 
ciology—social class, social power, bureauc- 
racy, factory organization, and mass com- 
munication. Nevertheless, his work will 
remain a monument in American sociology, 
testifying to his contagious enthusiasm for 
concrete, empirical research which has in- 
spired his students and succeeding genera- 
tions. His engaging style, colorful illus- 
trations, succinct phraseology, incisive ter- 
minology, coupled with a cosmopolitan, 
scholarly vision, have won for Park a pre- 
eminence in the study of urban life. 

Roscoe C. Hinge, JR. 

University of Maine 


STaLey, EuGENE (Ed.). Creating an In- 
dustrial Civilization: A Report on the 
Corning Conference Held under the Aus- 

. pices of the American Councsl of Learned 
Societies and Corning Glass Works, May 
17-19, 1951, Corning, New York. Pp. 
xvi, 368. New York: Harper & Broth- 
ers, 1952. $4.00. 

This little book is an interpretative re- 
port of a conference of industrialists, so- 
cial scientists, and humanists held in Corn- 
ing, New York, in May 1951. 

The occasion was the centennial celebra- 
tion of the founding of the Corning Glass 
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Works. The 96 conferees were chosen 
, jointly by the officials of the latter com- 
pany and the section of the American 
Council of Learned Societies devoted to 
humanistic studies. It thus included some 
of America’s most outstanding “men of 
thought” and “men of action.” 

Discussions dealt with various human 
problems occasioned by our living in a 
progressively industriakzing society and 
with what might be done to ease or solve 
those problems. The tentative program 
called -for a discussion of the “changes in 
the nature, conditions, rhythms and per- 
sonal relations of daily work; to changes 
in the amount of leisure and the oppor- 
tunities presented for its use; changes in 
the relation of the individual to his family, 
to his local community and to broader 
contacts; and to changes in the attitudes 
and expectations, hopes and fears with 
which men face life’s problems and mys- 
teries. How do men and women feel about 
these changes and about the life they lead 
today? Can we discover new ways to in- 
crease the meaningfulness of life for mod- 
ern man? To enhance human satisfac- 
tions? To decrease the tensions and con- 
flicts that threaten our civilization?” 

The three-day conference seems signifi- 
cant mainly in the fact that it was held 
and thus afforded an arena for the frank 
exchange of opinion by the highly articu- 
late social science specialists and the in- 
dustriatists. It did something to vindicate 
the wide diversity of thinking about the 
awareness to and the complexity of the 
problems presented for discussion. It 
showed also the unanimity of the feeling 
that something constructive should be done 
about this overlooked ar underemphasized 
human factor in our changing society. 

As might be expected in an “off the cuff” 
discussion of problems in the field of so- 
cial change, the discussions which are re- 
ported in detail reveal little that is new. 
The value of the conference lies rather in 
the breaking of new ground, always a nec- 
essary preliminary to the long process of 
purposeful planning and planting, cultivat- 
ing out of weeds, and nurturing of plants 
most promising for the naintenance of the 
society of tomorrow. 

The book shows every evidence of care- 
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ful editing by an experienced reportorial 
staff. It is more readable than most con- 
ference reports and is probably the first 
promising step toward the elaboration of a 
plan of action for solving the human prob- 
lems of industrial society. 

: Cuartes W. COULTER 

University of New Hampshire 


AMERICAN JEWISH. CONGRESS AND NA- 
TIONAL ASSOCIATION FOR THE ADVANCE- 
MENT OF COLORED PEOPLE. Civil Rights 
in the United States in 1951: A Balance 
Sheet of Group Relations. Edited by 
Joseph B. Robison. Pp. 128. New 
York, 1952. 40 cents. 


This booklet is the fourth in an annual 
series which state the facts and assess the 
progress in the United States of efforts to 
break down the barriers which result from 
prejudice, discrimination, and segregation. 
The report appraises the events in 1951 
in the fields of citizenship, elections and 
public office, mob violence and law enforce- 
ment, employment, education, housing, pub- 
lic accommodations, armed forces, the na- 
tion’s capital, voluntary associations, ath- 
letics, group defamation, media of mass 
communications, and community action. 

The passing of the nefarious McCarran- 
Walter immigration bill is foreshadowed; 
the failures of Congress to act on fair em- 
ployment, the poll tax, lynching, and state- 
hood for Alaska and Hawaii are recorded. 
The Executive Department continued to 
press for integration in the armed forces, 
with the Army trailing the Air Force and 
the Navy. Segregation in housing operated 
by the federal government itself was pro- 
hibited, but in the far more extensive pro- 
gram of public housing operated by the 
states with federal aid, segregation was 
permitted. Moreover, segregation was di- 
rectly encouraged by private building in- 
terests in the defense housing program 
aided by federal monies. President Tru- 
man appointed a Committee on Govern- 
ment Contract Compliance, a weak gesture 
far short òf the FEPC (Committee on 
Fair Employment Practice) of World War 
IL. 


This incomplete summary of the facts 
concerning the federal government is typi- 
cal of the entire spotty group relations 
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record for 1951. While two states (South 
Carolina and Tennessee) repealed the poll 
tax laws, and while voting by Negroes in 
the South increased markedly in absolute 
numbers, many cases are reported where 
officials tried to prevent registration and 
voting. Alabama passed a constitutional 
amendment to preserve white supremacy. 
On the other hand, Florida enacted a 
law eliminating segregation at the polls. 
Florida, Georgia, and South Carolina 
passed anti-mask legislation. Of fair em- 
ployment bills introduced in eighteen states, 
only one (Colorado) was passed. But 
eight cities adopted such ordinances dur- 
ing the year. The most significant de- 
velopment of the year was the attack on 
the equal and separate doctrine as ap- 
plied to public schools in the South: the 
aim was to get the Supreme Court to rule 
on the proposal that segregation per se 
is unconstitutional. South Carolina and 
Georgia took strong counter-medsures. 

* All in all, 1951 was not an outstanding 
year for improvement of group relations. 
Mob violence, highlighted by the riot in 
Cicero, Tlnois, and a senes of outrages in 
Florida against Negroes, Jews, and Catho- 
lics, was duplicated in a lesser degree in 
too many parts of the ration. At the 
same time progress was made in higher 
education, employment, athletics, and in 
the election to public office and appoint- 
ment of Negroes to positions heretofore 
not open to them. The most distressing 
note, however, is the evidence of popular 
apathy to the problem of undemocratic 
group relations and the failure to appreci- 
ate not only its evil at home but its dis- 
astrous effects on our position as a leader 
of the democratic forces of the free world. 

Martin P. Caworowsky 
University of Pennsylvania 


SCUDDER, KENYON J. Prisoners Are Peo- 
ple. Pp. 286. Garden City: Doubleday 
& Company, 1952. $3.00 
In the past ten years, California has de- 

veloped one of the most progressive state 

correctional systems in the country. What 
was only a few years ago a group of 
politically dominated and inefficient insti- 
tutions ıs now a highly integrated Depart- 
ment of Corrections, staffed with com- 
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petent and professionally trained person- 
nel. But even more significant than the 
rapid development of new types of insti- 
tutions and the revitalization of the pro- 
grams in the older institutions is the fact 
that California was the first and to date 
the only state to put into ,actual pfactice 
the principles of both the Adult and the 
Youth Authority. Thus, the combination 
of a unified system of state penal and 
correctional institutions with the adult and 
youth authority gives California a unique 
place in the correctional systems of this 
country; 

This plowing of new ground has not 
been limited to a revamping of the over- 
all administration of the California correc- 
tional system. They have the experimen- 
tal approach on custody and treatment 
methods as well. The truth is that we are 
just beginning to learn how many men can 
be held safely in open institutions, how 
important is the atmosphere and setting of 
an institution, and the extent to which we 
can bring about true rehabilitation through 
appealing to a man’s self-respect and self- 
reliance. Prisoners Are People drama- 
tizes all of these problems ın telling the 
story of the California Institution for Men 
at Chino by the man who watched it grow 
and achieve an international renown. For 
one familar with the, development of this 
institution from its earliest blueprints there 
are some important omissions and here and 
there an over-emphasis‘on the role played 
by some’ of those prominently mentioned, 
but this does not detract from the interest 
in the book or its value in demonstrating 
what can be done by those who are able 
and willing to put to the test the shb- 
boleths and slogans which have for so 
many years frozen penal progress 

Prisoners Are People is full of the 
quiet drama of those human values which 
Mr. Scudder consistently refused to com- 
promise. A genuine respect for the indi- 
vidual; a freedom of communication be- 
tween administration, staff, and the pris- 
oner; a reliance upon an _ intelligent, 
trained, and sympathetic staff rather than 
upon force and physical restraints; and a 
program offering constructive work and op- 
portunities for individual growth; these 
values form the philosophy upon which 
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Chino was established. Incontrovertible 
as these objectives are, Mr. Scudder had 
to struggle against vested interests, politi- 
cal influence, and sheer public indifference 
and ignorance. 

Told simply and without flourish, the 
story of Chino is nevertheless an engross- 
ing one. Many of the ideas in contempo- 
rary correctional treatment often consid- 
ered as unrealistic or even visionary have 
been translated by Mr. Scudder into sound 
administrative practice. This is the book’s 
real contribution, and, while it undoubtedly 
has a general reader appeal, it should be 
read by every student of penology and 
prison administrator. 

James V. BENNETT 

U.S. Department of Justice 

Washington, D. C. 


Morris, Norvat. The Habstual Criminal. 
Pp vii, 395. Cambridge, Mass.: Har- 
vard University Press, 1951. $5.00. 
Morris’ work is an analysis and evalua- 

tion of recidivist laws in some 25 coun- 

tries, with primary emphasis given to Eng- 
land and Commonwealth countries. The 
book has an introductory chapter ın which 

“the habitual criminal” is defined. The 

rest of the material is divided into two 

parts. In Part I, Morris presents an analy- 
sis and evaluation of the laws adopted by 
many countries in their attempts to deal 
with the habitual criminal. In Part II, he 
analyzes the records of about 300 con- 
firmed recidivists and habitual criminals. 
The purpose of the entire work is to “. 
protect society from the habitual criminal, 
and this will not be achieved until we 
comprehend the characteristics of habitual 
criminals, and the various means the crimi- 
nal law (of this and other countries) can 
contrive to this end. Progress in crimi- 
nology must be founded on an understand- 
ing of the criminal and his relation to 
society. It is hoped that this work will 
provide for an understanding of habitual 
criminals” (p. 29). The habitual criminal 
laws of the United States are not consid- 
ered by Morris. He believes, erroneously 
in this reviewer’s opinion, that “in concep- 
tion and execution they are of a different 
character from the European preventive 
detention legislation” (p. 83). 
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Morris includes three elements in his 
careful attempt to define “habitual crimi- 
nal.” First are “criminal qualities inherent 
or latent in the mental constitution.” This 
phrase refers to a condition, and Morris 
explicitly avoids any decision as to the 
etiology of that condition He does, how- 
ever, exclude those certifiable under Eng- 
lish law as insane or mentally deficient. 
Secondly, there must be “settled practice 
in crime.” In discussing this element, 
Morris excludes the “extreme position” 
adopted in certain medical and psycho- 
analytic approaches to criminology. Thise 
1s the approach, that would base “treat- 
ment-punishment exclusively on the social 
dangerousness of an offender or potential 
offender. It completely excludes the con- 
ception of nulla poena sine lege and would 
appear to exaggerate the adequacy of our 
existing knowledge.” ‘Thirdly, the offenses 
must constitute a “public danger.” This 
enables Morris to exclude from his study, 
quite arbitrarily, prostitutes, vagrants, ha- 
bitual drunkards, and other habitual petty 
delinquents. 

Morris shows, beyond reasonable doubt, 
that at least two practices are common in 
all the countries for which he supplies fig- 
ures First, the courts avoid imposing the 
severe habitual criminal sanctions in the 
vast majority of cases in which they could 
legally be applied. Secondly, these stat- 
utes are most frequently invoked (when 
they are used) for criminals who are 
neither violent nor dangerous. ‘This is 
shown conclusively to be the case for Eng- 
land. In short; these laws are predomi- 
nantly used against a type of offender for 
whom they were not intended! 

England and Wales had a prison popula- 
tion in excess of 20,000 in 1948. There 
were 32 preventive detainees among this 
number; they were al those male prison- 
ers sentenced as habitual criminals and in 
custody at the time Morris conducted his 
study. These 32 committed a grand total 
of 3,069 offenses of which they were con- 


‘victed. They concentrated on burglary, 


housebreaking, and minor larcencies—of- 
fenses similar to those causing them to be 
imprisoned as habitual criminals. Morris _ 
says of their last offenses that these men 
did not threaten society with any crime of 
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a public nature nor with any offenses to 
the person. “Their crimes all related to 
property, and, except in [three cases}, did 
not involve property of any great value. 
In short, they were nuisances rather than 
serious dangers to society” (p. 296). 

Morris’ work deserves serious study by 
those in this country who are interested in 
the problem of repeated crime. 

Frank E. HARTUNG 
Wayne University 


KORNITZER, MARGARET. Child Adoption in 
> the Modern World. Pp. xiii, 403. New 

York: Philosophical Library, 1952. $4.50. 

Touching at points from Alaska to Zanzi- 
bar with main stopovers in the western 
British Commonwealth and the United 
States, this is a guided tour on adoption 
by an English leader. Her experience cov- 
ers nearly a decade of research as well as 
staff membership in a child care agency 
and service as a press representative for 
adoption societies. Slightly more than one- 
half of some eighty bibliographical refer- 
ences are from British sources, the re- 
mainder mostly from America. Philosophy 
and procedures, social and legal aspects are 
compactly presented as in no other single 
volume. 

It is an informative work. In most 
Latin American countries the adopter must 
not have legitimate children, exceptions 
being Uruguay and Argentina with their 
more advanced laws. North American 
adoptions present a “somewhat blurred 
vista full of experiment, energy and en- 
deavour, though still marred by a good 
deal of old-fashioned inferior legislation.” 
Yet, quite apart from this legalistic de- 
fect, adoption work in the United States 
and Canada—with some exceptions for 
Quebec—is marked by a highly developed 
sense of responsibility and a mature social 
philosophy. “Where agencies take part in 
an adoption, which unfortunately does not 
always happen, the applicants are chosen 
‘for their warmth and ability to give a 
good home to the child’ ” 

Warm concern there is in the author’s 
writing, a realistic interest in all “deprived 
children” for whom adoption can be a nor- 
mally happy life journey. She reflects a 
British trend for which there is an Ameri- 
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can parallel in placing younger infants, 
older children, and those with slight handi- 
caps or less than perfect health, not only 
to offer the pleasures and benefits of com- 
plete family life to more children and 
adopters but also as a stabilizing factor to 
meet national unrest. 

Adoption is still in an experimental 
stage in most countries. However, it seems 
that there is a modernity of purpose and 
practice almost everywhere, workers meet- 
ing similar problems and tending to tackle 
them similarly. Laws themselves have more 
similarities than differences Legislation is 
moving, notably in Britain and America, 
toward the stability of the adoptive family 
by safeguarding the inheritance of prop- 
erty. Yet, more planning needs to be 
done here and abroad about the citizenship 
of adopted foreign children, also about 
soldier-sired children born to unmarried 
mothers on foreign soil. More research is 
needed on the results of adoption, particu- 
larly with the long view several years after 
the adoption has taken place, something 
more easily done where questionnaires and 
interviews are accepted chores than in 
countries where The Family lives behind 
a high wall of legal and social inacessibility. 

Here is a needed contribution in the 
field of child welfare., It will be highly 
valuable for the professionals and stu- 
dents; of less interest to the general reader. 

i Lee M. Brooxs 

University of North Carolina 


CUSSLER, MARGARET, and Mary L. DE 
Give. “Tut the Cup and the Esp: 
Psychological ond Socio-Cultural Factors 
Affecting Food Habits. Pp. 262. New 
York: Twayne Publishers, 1952. $395. 
This is a scientific little book in popular 

language on food habits and their relation- 

ships to culture and society. It is a re- 
port of the findings from a detailed field 
study of three localities in the southeast- 
ern part of the United States. The com- 
munities selected were: (1) a one-crop 
economy in the tobacco-growing coastal 
plain in North Carolina; (2) a live-at- 
home economy of diversified farming in 

South Carolina; and (3) a prosperous cot- 

ton economy with long-term tenants in 

Georgia. The plan of research 1s based 
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positively on food preferences rather than 
negatively on food aversions. 

It might be expected at first thought that 
regional studies of food consumption and 
diet would be chiefly concerned with the 
nutritional needs of the biological organ- 
ism and the available resources within the 
physical environment. Such a simple for- 
mulation would be inadequate, however, 
and extremely misleading, because it ig- 
nores the persistence of food habits and 
culturally induced attitudes towards food 
among any group of people. It cannot be 
assumed that accessible foods which best 
meet nutritional needs will be in greatest 
demand or, indeed, that they will be used 
to any important extent. Neither can it 
be assumed that added knowledge of food 
needs and the resources in any area will 
be effective in correcting diet deficiencies. 
Food selection is not a matter that is easily 
settled between the knowledgeable head 
and a needful stomach; rather the area of 
food choices seems to be “an area of great 
unreason.” Society and culture enter in 
with a powerful slanting of sentiments 
and tastes, through pcints of prestige and 
other factors, to tip the scales in favor of 
sociological preferences, even at the ex- 
pense of biological deficiencies and preva- 
lent diseases. Just to know what to eat 
and to be able to get it cheaply is not 
sufficient to solve the problems of the 
foodways, as this book points out. Some 
excellent precautions and suggestions as to 
how to change the climate of opinion and 
food preferences towards a more scientific 
diet are included. 

The book appears to be well docu- 
mented with empirical data and shows 
good workmanship, although in spots it 
b comes rather dull reading. There are 
excellent pictures, and the field techniques 
and methods of analysis are easy to fol- 
low. It may perhaps be regarded as a 
suggestive model for similar studies in 
other areas, Leo W. Saamons 

Yale University. 


Farts, RoserT E. L. Social Psychology. 
Pp. vii, 420. New York: The Ronald 
Press Company, 1952. $500. 

This text’purposes to demonstrate the 
essential unity of social psychology, “those 
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aspects of human personal behavior which 
are developed and controlled by the inter- 
action which takes place between the indi- 
vidual and his... primary groups” (p. 
iii). While the omission of collective- be- 
havior phenomena is in harmony with this 
purpose, the failure to discuss the role of 
language in behavior cannot be likewise 
excused, particularly if Faris actually is— 
as he professes to be (p. 352)—a follower 
in the Chicago tradition. At the same time 
that other standard social psychological 
topics are examined by a technique of 
illustrating general definitions with perspi- 
caciously selected recent American experi- 
mental data, polemics are pursued against 
such things as excessive biological determin- 
ism, psychoanalytic concepts and theories, 
frustration-aggression. Consequently men- 
tal mechanisms describing how behavior is 
produced are a rarity in all but the three 
chapters analyzing personality problems. 
In the fifteenth and final chapter a gen- 
eral discussion of current trends and prob- 
lems is conjoined to an historical resumé 
of social psychological theories. Overgen- 
eralization in the historical section, how- 
ever, inaccurately represents the relation- 
ship between the rise of the Chicago school 
and the debacle of the biological, particu- 
larly the instinct, theories. 

Theoretically Faris appears basically com- 
mitted to evolutionism, individualism, and 
free will. The first is manifest in the se- 
quence of chapters which proceeds from 
considerations of the biological nature of 
man, to the social nature of human na- 
ture and consciousness, to homogeneous so- 
cial roles (social organization), and to con- 
flicting social roles (social disorganization, 
the basic cause of many forms of person- 
ality maladjustment). Secondly, individu- 
als are unique because they possess (in- 
nately?) personal dispositions (p. 269), 
normal, natural tendencies (p. 50), natural 
inclinations (p. 56), innate drives (p. 56), 
innate capacities (p. 4), attitudinal equip- 
ment (p. 200), and so forth, and they 
select social roles in keeping with their 
unique experiences. The free will assump- 
tion is evidenced when Faris repeatedly in- 
dicates not only that men desire or will 
those kinds of behavior in which they en- 
gage, but “why” they do so—at least if they 
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are “normal” men. The most common rea- 
sons given include personal satisfaction, in- 
terest in novelty, progress, and complexity, 
efficiency of time and resources, enhance- 
ment of communication, and the conserva- 
tion of personal energy. These reasons are 
subsequently utilized as scientific facts for 
the derivation of universal human values, 
suggesting to the reader that values are not 
derived from the sociocultural tradition. 
Thus, for instance, persons adhere to con- 
ventional forms of behavior, enforced by 
informal social controls, because such be- 
havior is most “natural” to them and 
“easiest” (p. 269). Faris erroneously as- 
sumes that the reduction of behavior to 
these basic forms of motivation is an ex- 
planation of “how,” by what mechanisms, 
behavior comes to be as it is—a not un- 
common confusion of metaphysics and sci- 
ence! 
GISELA J. HINKLE 
Orono, Maine 


GREBLER, Leo. Housing Market Behavior 
in a Declining Area: Long-Term Changes 
in Inventory and Utilization of Housing 
on New York’s Lower East Side. Pp. 
xix, 265. New York: Columbia Univer- 
sity Press, 1952. $4.50. 

This case study of an area in New York 
City’s colorful Lower East Side was under- 
taken as “a prototype for a series of analy- 
ses of market behavior in declining areas.” 

Among the findings are that the number 
of dwelling units declined sharply between 
1909 and 1940; that the area population 
dropped faster than the housing inventory; 
that there was an extraordinary amount of 
demolition; that new land uses have been 
small-scale except for public housing, and 
that the “filtering-down” of housing did 
not operate here appreciably. 

Another conclusion is that vacancy ratios 
declined not during periods of low incomes 
but only under “the impact of acute hous- 
ing shortage coupled with high incomes at 
the end of and after the Second World 
War.” This does not seem to square with 
the survey of the New York City Housing 
Authority (January 25, 1937) which shows 
a marked decline in vacancies before pros- 
perity had set in. Home relief in a de- 
pression rather than prosperity may have 
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caused the sharp decline. The Housing 
Authority report shows that in 25 typical 
blocks, in which there was an average of 
45 vacant apartments in March 1937, va- 
cancies had dropped to 27 per block by 
October, and three months later to 15. 

One of the most interesting conclusions 
in the book is that despite large vacancy 
ratios the Negro population from over- 
crowded Harlem did not pour in. With 
the problem of “Negro invasion” of white 
areas now one of the big issues, the find- 
ing stands out as a challenging contradic- 
tion of what is now dogma in respectable 
real estate circles, 

One of the difficulties with sampling the 
area is that it was subject to several ab- 
normal and volatile developments which re- 
move it from the framework of “sample 
areas.” These include a sudden awakening 
of public conscience to the existence of 
dangers in old-law tenements and an enor- 
mous imposition of forced expenditures 
upon owners. Thus it may be incorrect to 
conclude that turnover of ownership from 
individuals to corporations represented “no 
more than an institutional change in busi- 
ness organization.” Responsible owners as 
well as banks which had inherited buildings 
during the depression sold them at cata- 
strophic losses, the corporate veil may have 
appeared as part of the devices designed to 
avoid personal identification with the new 
“obnoxious ownership,” and sales of bank 
mortgages at discounts might have replaced 
the usual quota of foreclosures. 

The book poses many interesting ques- 
tions and gives many interesting answers, 
some established, some debatable, but the 
whole area of housing is~in issue today, 
and it is only by constructive studies of 
this sort that the problem can be spot- 
lighted and clarified. 

CHARLES ABRAMS 
- New York City 


Cooper, Gorpon. Dead Cities and’ For- 
gotten Tribes. Pp. xii, 160. New York: 
The Philosophical Library, 1952. $4.75. 
To anyone like myself who knows very 

little about the obscure and little written 

about. areas of the world, Mr Coopers 
book is extremely enlightening The book 
is divided into four parts according to the 
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sections in the world in which the peoples 
live. Part One is divided into Europe and 
North America, Part Two is divided into 
Central and South America. Africa and 
the South Seas make up the Third Part, 
and he ends with the Middle East and Asia. 

In every. one of these sections are fasci- 
nating materials for the professional an- 
thropologist and layman alike. The fol- 
lowing are a few examp’es. In the African 
section there is a chapter entitled “People 
of the Veil.” These are the Tuareg who 
live in the mountains of the desert and are 
perhaps traceable to the vandals. They 
occupy a million and one-half square miles 
of the Sahara Desert The men wear veils 
called Tagilmus which are dark blue or 
white strips of thin cloth six feet long and 
eight inches wide. The men never unveil 
for it would be indecent. In the section on 
Europe he describes the Sarakatchans, an 
aboriginal people inhabi-ing the high moun- 
tains on the borders of Greece and Al- 
bania. They are organized into small com- 
munitizs which have an autocratic type of 
government with one head shepherd known 
as a Tcherlingas. The arrangement, how- 
ever, is voluntary in tkat the people have 
a choice of whom they select to rule them, 


and if they wish to continue the partner- ' 


ship at its termination. It can certainly be 
said that they are a nomadic people. It is 
interesting to note that all the hard work 
is done by the women 

The book suffers from a few shortcom- 
ings. Some of these are academic, some 
rhetoric, and some matzers of composition. 
As an example of the first, “Though there 
are only a few hundred yet they are di- 
vided :nto two races, the Saratchans proper 
who speak Greek; and the Albano Vilachs 
who speak Vlach” (p. 27). Here the use 
of the word “race” will be unacceptable 
to the anthropologist since the author is 
speaking merely of differences in language. 
Rhetorically the author’s tendency to high 
praise of the beauty ard splendor is often 
unnecessarily exaggerated. One becomes 
tired cf phrases such as, “none is more jn- 
teresting and fascinating than that ‘strange 
and mystifying... .” An example of the 
fault of composition is that, though the 
illustrations are beneficial, they are not al- 
ways m the right place. One looks at the 
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facing picture to find it is referring to a 
chapter ahead or behind the one being read. 

All in all this is a book worth reading. 
It may even lead many explorers and an- 
thropologists te many of the obscure places 
and peoples in search of fuller knowledge 
about them. 

Francis L.-K. Hsu 
Northwestern University 


BROWNELL, BAKER. The College and the 
Community. Pp. vii, 248. New York: 
Harper & Brothers, 1952. $3.50. 


This is the second volume resulting from 
a project in American culture and the com- 
munity. The project is financed by a 
foundation and is set up in co-operation 
with Northwestern University, The first 
volume by the same author was published 
in 1950 under the title The Human Com- 
munity, 

The subtitle, “A Critical Study of Higher 
Education,” is an apt description of the 
book and, as the author indicates, many in- 
dividuals will disagree with the criticisms. 
They will disagree also, not with the pro- 
jected remedies, but with the implication 
that those proposed are the only ones that 
have promise. 

Briefly stated, the criticisms of higher 
education are twofold: its bigness and its 
failure to apply the Dewey philosophy to 
higher education: “liberal education cannot 
be imposed on students from above It 
must grow from the normal pastures of 
their experience and behavior. It must be 
an unfolding of inherent tendencies, values, 
insights and traditions of their native cul- 
ture.” i 

The author repeats his sociological prem- 
ise many times, namely, that “human sig- 
nificance and value are created in the small 
community. .. In this pattern and only 
in this pattern does the human being be- 
have as a whole human being in relation to 
other human beings. He participates here 
in the values that are called moral, intel- 
lectual, spiritual. Only in the true com- 
munity is human integration possible.” Dr. 
Brownell finds no compensating values in 
city life. 

From this biased point of view he ac- 
cuses most colleges and universities of con- 
tributing to the drain of young people from 
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the small community to the city. “It has 
built the city and all that it symbolized in 
concentrated power and control, and thus 
has created the instruments of its own de- 
struction.” 

There are curious inconsistencies in the 
book. After castigating interdepartmental 
courses, the author devotes a full and en- 
thusiastic chapter to a description of the 
course he has directed at Northwestern. 
After criticizing large classes he states “at- 
tendance at these lectures averaged from 
one to two thousand persons each week.” 

Few would take excepzion to his gen- 
eralizations as to the desirable direction 
of remedial measures: more integration of 
subjects, closer relationship of the hu- 
manities to life, more social understanding 
in engineering, more folk art, and greater 
service of the institution to its own com- 
munity. But, unhappily, many of these 
suggestions conclude by admitting he is 
only citing the remedies and does not pro- 
pose to indicate the necessary changes. 

As a remedy for size, the author is more 
specific: establishment of community col- 
leges either as branches of the university 
or as independent institutions; the applica- 
tion of the apprentice system to higher 
education;. greater use of the tutorial sys- 
tem, study groups, round tables, workshops, 
‘and the library. 

The present writer is as concerned as 
Dr. Brownell with preserving primary 


- group relationships of the family and the 


community, but he does not concur in 
the author’s frequently repeated statements 
that these cannot be preserved in the large 
city and the large university. Size is one, 
but by no means the only, criterion of a 
primary group. 

In fact, the great majority of institu- 
tions of higher education have for years 
been developing integrated programs, pri- 
mary group situations and values, and re- 
lationships with their communities, both 
urban or rural, far beyond the author’s pro- 

` posed remedies. : 
Francis J. BRowN 
American Council on Education 
Washington, D. C. 


Reep, Tuomas H., and Dorts D. REep. 
Preparing College Men and Women for 


at 
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Politics. Pp. x, 180. New York: Citi- 
zenship Clearing House, Law Center of 
New York University, 1952. No price. 


Preparing College Men and Women for 
Politics represents the most comprehensive 
and thorough attempt made to date to deal 
with the problem of the “transfer” or the 
lack of “transfer” of academic instruction 
in political science to the life and behavior 
of students after they leave college. The 
current study, financed by the Falk Foun- 
dation, should be read in connection with 
an earlier report by Mr. and Mrs. Reed to 
the Citizenship Clearing House published 
in 1950, Evaluation of Citizenship Training 
and Incentive in American Colleges and 
Universities. These reports together with 
Goals of Political Science, published by a: 
committee of the American Political Sci- 
ence Association, demonstrate that the pro~ 
fession is becoming aware of its deficiencies 
in the field of teaching and has started to 
do something to make up for the lack of 
communications within its own member- 
ship concerning the methods and objectives 
of instruction. 

_ In order to familiarize themselves with ` 
the work of American colleges. and uni- 
versities in the field of practical politics ` 
the Reeds conducted an extensive corre- 
spondence, visited many campuses, inter- 
viewed instructors and students, visited 
classes, and conducted a series of confer- 
ences with groups of political scientists in 
the various parts of the country. The re- 
port represents, therefore, a great deal of 
the common wisdom of many of the best 
teachers of political science in the coun- 
try. To simplify and give point to the re- 
port the Reeds have concentrated largely 
on the single problem of the preparation of 
students for participation in party politics. 

What Mr. and Mrs. Reed have to say 
about current instruction in political sci- 
ence is not always complimentary and, be- 
cause their conclusions are based on actual 
interviews with students and observation 
of classes, is sometimes devastating. Class- 
room discussion in the introductory courses 
is described as often little more than the 
“pooling of its mutual ignorance” by a 
minor fraction of the class in the passive 
presence of the others. Concerning the 
use of graduate students as teachers they 
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comment drily that “no other class of ap- 
prentices is allowed to go on perfecting its 
own mistakes without guidance from su- 
periors.” 

Altogether the Reeds have assembled a 
great deal of information about what is 
now being done to bridge the gap between 
classroom instruction and active participa- 
tion in politics, and they make numerous 
excellent suggestions for the improvement 
of transferable instruction. What they do 
not say is that óne of the principal rea- 
sons for the paucity of the practical results 
of political science instruction is that there 
is so little about political science itself, as 
a discipline, that is related to the making 
of the kind of world we. want to live in. 
Political science is a recent offshoot of 
history, and political scientists are never 
so happy as they are when they describe 
the past. 

E. E. SCHATTSCHNEIDER 

Wesleyan University i 


BRAMMELL, P. Roy. Your Schools and 
Mine. Pp. viii, 438. New York: The 
Ronald Press Company, 1952. $4.50. 


For the citizen who has been trying to 
keep up with changes in his local public 
schools, but who has had only an occa- 
sional look at fractional parts of the 
schools instead of the whole, I would rec- 
ommend reading Dean Brammell’s book, 
Your Schools and Mine. I would recom- 
mend it also, for the college student, 
whether he plans to be in the profession 
. of education or not, if he intends to take 
his place in his community in shaping the 
future of American democracy. , 

There should be adult study groups in 
every American community making care- 
ful, systematic studies of the relation of 
free public education to American ideals 
and values. The fact that such adult edu- 
cation about education is not more exten- 
sive has been due, in part, to the scarcity 
of sound, factual materials easily acces- 
sible to the public. Dean Brammell’s book 
brings the findings of many of these scat- 
tered materials together and presents them 
in common sense English, stripped of most 
of the educational jargon, tables, and foot- 
notes except where these serve the purpose 
of adding to clarity. 
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The author relates these findings and ex- 
periences of American free public schools 
of the past and present to the fundamental 
question of- whether the schools can open 
the doors of maximum development of the 
individual and at the same time educate 
the individual to assume his social responsi- 
bility. In brief, he presents the facts about 
education as it is, its strengths and weak- 


nesses, its problems and potentialities, and 


he gives practical suggestions as to what 
part the citizen, the school staff, and the 
student can take i in improving their public 
schools. 

The whole range of public school prac- 
tice, organization, curriculum, guidance, and 
evaluation is written’in meaningful rela- 
tionship to such problems of the parent 
and citizen, as well as the professional edu- 
cator, as the following: What lies behind 
modern methods of teaching and learning? 
Who should be educated? What is the 
reason for objective tests and modern re- 
port cards? Why all this stir among edu- 
cators about counseling? Why do we need 
buildings that provide facilities for adults 


as well as children? How much state aid. 


should we seek in school support, and how 
much should we assume locally? What 
part can each citizen play in improving 
public education? 

These and many other questions "which 
disturb the adult citizen about his schools 
are placed in the perspective of cause and 
effect and their relation tp the ideals of 
American democracy. Stimulating chal- 
lenges for discussion groups are presented 
at the end of each chapter and in the final 
chapter of the book. A good bibliography 
for each chapter assures possibilities for 
flexibility and differences of opinion 

No book is complete to any reviewer, 
and probably not.to any author. Much 
more could have been done in giving the 
reader some idea of current research in 
accelerating improvement of public educa- 
tion, based upon the diffusion and dis- 
semination of frontier invention in better 
schools. The book also falls somewhat 
short of its excellent sanded rd 
in discussing research in teachingertarning 
relationships and counseling when it comes 
to dealing with the school and the commu- 
nity. Here the author could have for- 
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warded these relationships much more than 
he did by including what is known about 
measurement of public understanding about 
` education, community factors affecting the 
quality of education, the relation of educa- 
tion to the economic welfare of the com- 
munity, and other important developments 
which the reader should understand. 
These, however, are omissions which can 
be filled in as supplementary study. On 
the whole, the book is a significant and 
useful tool for orienting the citizen in 
making his schools instruments of the 
maximum development of personality and 
of shaping a culture of free people. 
PAUL L Essert 
Colymbia University 


National Manpower Counci. Student 
Deferment and National Manpower 
Policy: A Statement of Policy by the 
Council with Facts and Issues Prepared 
by the Research Staf. Pp. x, 102 New 
York: Columbia University Press, 1952. 
$2 00. 


This volume presents a vital and con- 
tinuing American problem in its today and 
tomorrow setting Since we have only 6 
per cent of the world’s population, how can 
we best achieve both national security and 
future welfare? In Part One the Na- 
tional Manpower Council, under a grant 
from the Ford Foundation, presents a 
sound and coherent series of recommenda- 
tions which are of concern both to the spe- 
cialist in social or political science and to 
the general public since they involve stu- 
dent deferment, deferment of apprentices, 
and military manpower policies. 

The basic concept is. that the broadest 
possible student deferment policy is im- 
portant to the nation’s future welfare since 
“security is based on political, moral, and 
economic strength as well as armed might ” 
The main change in present policy recom- 
mended by the Council is the removal of 
dependency as a ground for deferment lest 
postponement of service turn into exemp- 
tion and the democratic principle of uni- 
versal obligation to serve be flouted 

Part Two of the book, “Facts and Issues 
of Student Deferment,” presents material 
to supply background for the recommenda- 
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tions. It is really an appendix with mate- 
rial on the student deferment program, the 
military manpower pool, the selection of 
students for deferment, financial aspects 
of student deferment, skilled and special- 
ized personnel, and student deferment and 
democratic values. Some of this material 
is interesting and valuable, but the dis- 
claimer of intent to render judgment on 
the present policy of student deferment 
is so seriously undercut by the fact that 
the volume opens with the recommenda- 
tion of the Council.that the reader won- 
ders whether some of the fine rhetorical 
questions might not have been omitted. 
The numerous statistical tables present 
many aspects of the problems facing us in 
clear and understandable form. In sev- 
eral instances the chapter conclusion in 
Part Two seems to be a loose expansion of 
material already presented in Part One 

The study suffers from two defects. 
Though short, it is repetitious because of 
its organization; the account of the stages 
leading to present deferment policy is nec- 
essary for the specialist but may confuse 
the voting citizen for whom it is also in- 
tended. Finally, one who has been in com- 
munication with individual draft boards 
about mdividual students may note that, 
handsome as the plan ıs, things do not al- 
ways proceed according to plan. 

Francis R. B. GODOLPHIN 
Princeton University . 


PHILOSOPHY AND RELIGION 


Hexter, J. H. More's Utopia: The Biog- 
raphy of an Idea. Pp. xii, 171. Prince- 
ton, N. J.: Princeton University Press, 
1952. $3.00. 

The author of this interesting little book, 
the fifth in.the Princeton Press’s “History 
of Ideas” series, sets himself the task of 
showing that those critics are mistaken who 
have concluded that More’s intention in 
writing the Utopia “must remain mysteri- 
ous” (p. 11). This task Professor Hexter 
seems to have accomplished He is able 
to show, fairly conclusively in this reader’s 
opinion, that much of the seeming ob- 
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scurity of the Utopia vanishes when it is 
realized that the work ‘falls into two dis- 
tinct parts. The two parts are: (1) a 
‘Discourse of Utopia” (now Book I), 
written in the Netherlands, and (2) a 
“Dialogue of Counsel” (the principal part 
of Book I), cémposed in London some 
months later and in quite different circum- 
stances, after the author's return from the 
Netherlands. From this it follows that 
attempts to treat the work as a “unified 
literary design” have naturally miscarried, 
and their miscarriage explains the con- 
fusion about More’s intention. There are 
in fact “two different and separate sets of 
intenticn” (p. 28). 

According to Professo- Hexter, the “Dis- 
course of Utopia” is intended as an at- 
tack on what More tock to be the basic 
evil n human nature—pride More advo- 
cated the abolition of money and of pri- 
vate property because he believed that 
only by such radical measures could this 
“disastrous infection of man’s soul” be in- 
hibited (p. 76). It follows that “the ideo- 
logically motivated scholars” of both “the 
Left and the Right” are mistaken in their 


conflicting interpretations of More. He, 


cannot be interpreted as a modern social- 
ist, for he did not find “the ultimate ex- 
planation of the evils of his day in the 
mode of production” (p. 66). Nor can he 
be fairly understood simply as the “staunch 
defender of . . . medieval order and lib- 
erty ... against . . . rascent capitalism” 
(p. 77). He was rather a Christian hù- 
manist, who made an acute diagnosis of 
the economic and social ills of his own day. 

The “Dialogue of Counsel,” in Professor 
Hexter’s view, grew out of conversations 
with Erasmus concerning the civic responsi- 
bilities of the Christian humanist, and it 
reflects, without resolvicg, More’s inner de- 
bate as he saw the growing immuinence of 
the moment when he himself would have 
to decide whether or not to enter the 
King’s service. \ 

This is admittedly a book for the spe- 
cialist, and even here tae author modestly 
disclaims any “brand new insight” (p. 15) 
and insists that he is merely reviving the 
view of the Utopia held by More’s own 
contemporaries. All of this is true, but 
the book should have a wider appeal as a 
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useful and ingenious piece of historical 
analysis and reconstruction. 

, W. T. Jones 
Pomona College i 


Jones, W. T. A History of Western Phi- 
losophy. Pp. xviii, 1036, VOI. New 
York: Harcourt, Brace and Company, 
1952. Text $6.50 in one volume, $8.00 

: in two volumes; trade $8.75. 


The book contains almost one million 
words. ‘Three main principles guide the 
writer. (1) concentration upon major fig- 
ures; (2) extensive quotation from sources 
(author steers a course between a book of 
selection and a textbook); and (3) full 
presentation of cultural background. Phi- 
losophy is an integral part of a general 
culture. 

About one third of the book consists of 
direct quotations. These key passages are 
bound together by a connective text of 
comment, criticism, explication, and inter- 
pretation. The connective text is well 
done. The quotations are fitted into it 
smoothly, and the critical comment is in- 
cisive. : 

Ninety pages are devoted to “Pre-So- 
cratic philosophy.” The treatment of the 
subject matter conforms to the traditional 
pattern. There is little indication of the 
fragmentary basis on which the exposition ` 
rests. Gne hundred and fifty pages are 
given to Socrates, Plato, and Aristotle. AN 
citations on Socrates are from the Dia- 
logues of Plato. The central theme in the 
discussion of Plato is the theory of forms, 
and the frequent references to Plato in 
later discussion are almost exclusively on 
this central theme. It seems not to have 
occurred to the author to consider whether 
a view of Plato as “a man of letters” 
would have any value Nor does he seem 
to have considered whether the dramatic 
style of the Dialogues makes it hazardous 
to assert that Plato is firmly committed to 
any given set of “doctrines” The discus- 
sion of Aristotle is more general. He gives 
attention to Aristotle’s ethics, politics, art, 
science, and especially logic. The logic is 
even presented in five pages of Euler dia- 
grams. 

Two hundred and forty pages cover the 
rise and development of the Christian 
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Church and its theological doctrines. The 
first theme of this discussion develops a 
difference between a “Jesus religion” and 
a “Pauline religion.” The main interest, 
however, is an extensive discussion of St. 
Augustine and St. Thomas. This is a valu- 
able section in a history of philosophy, 
especially if there is any significance in 
Whitehead’s statement that “Aristotle was 
the last great unprejudiced Metaphysician.” 
The end of the Middle Ages, the Renais- 
sance, and the Reformation are given a 
well-considered discussion in nearly 100 
pages. Science and scientific method from 
Leonardo to Galileo are given fifty pages. 
Attention is centered on Leonardo, Gilbert, 
Francis Bacon, Copernicus, Brahe, Kepler, 
and Galileo. It is puzzling that Newton, 
whose name appears twélve times in the 
index, is not mentioned in the text except 
incidentally in connection with a discussion 
of other men’s ideas. The remaining 300- 
odd pages are given to much the same list 
of names found in most standard texts with 
those nearer in time casting proportionally 
longer shadows. 

Mr. Jones has told his story in an in- 
teresting style. He avoids jargon. He 
tells his story in his own words but gives 
his authors about a third of the space to 
speak for themselves. Students of special 
fields—political philosophy, as an example 
—will find much of interest in “his selec- 
tions and comments. 

Mr. Jones has written of philosophy as 
an element in general culture, but he be- 
comes: a “philosopher” in the end. He 
finds that the “philosophers” have not 
found the answers and feels some neces- 
sity for defending them. But how could 
_ one expect to find the answers if a culture 

is living and creative? Such a hope indi- 
cates a departure from history and a re- 
treat into an academic department. It is 
out of place at the close of this book. 

M. R. GABBERT 

University of Pittsburgh 


Havex, F. A. The Counter-Revolution of 
Science: Studies on the Abuse of Rea- 
son, Pp. 255. Glencoe, Ill.: The Free 
Press, 1952. $4.00. 

The melodramatic title of this excellent 
study is likely to deflect from it many an 
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interested reader. There is very little in 
it about “counter-revolution,” and the word 
does not even appear in the index. Actu- 
ally the book contains a series of articles, 
previously published in learned journals, 
but expanded and connected for the pres- 
ent purpose. Many will, like the reviewer, 
welcome their being brought together in 
this book. x 

Its central thesis is concerned with what 
Hayek calls “scientism”—a mechanical and 
uncritical application of habits of thought 
to fields different from those in which they 
have been formed, more especially its ap- 
plication to the social studies. To it is 
related the “engineering type of mind” 
when operative in fields to which engineer- 
ing, properly speaking, cannot be applied. 
Hayek is much impressed, as has been this 
reviewer, with the fact that during the 
hundred or more years that this sort of 
misapplication has been practiced—and it 
is still the haute mode in contemporary 
American social studies—it “has contrib- 
uted scarcely anything to our understand- 
ing of social phenomena.” 

Hayek presents his reflections in three 


. parts—the first dealing with scientism and 


the study of society, the second with the 
alleged “counter-revolution,” and the third 
with Comte and Hegel. The second is 
actually a very penetrating critical assess- 
ment of Saint Simon and his school, and 
including Auguste Comte. His special study 
on Comte and Hegel undertakes to show 
that these two thinkers, usually seen in the 
diamentrically opposed camps of Idealism 
and Positivism, actually have exercised a 
joint influence because of their broad agree- 
ment on many points All in all, Hayek 
would assign to Comte an even more de- 
cisive influence in shaping the patterns of 
thought that are prevalent in contemporary 
social science, especially in America, and 
in totalitarianism 

The first part traces the central issue of 
the book from “the influence of the natu- 
ral sciences on the social sciences” to “en- 
gineers and planners.” Here one must 
note Hayek’s advanced view .of science: 
“the world in which science is interested 
is not that of our given concepts or even 
sensations. Its aim is to produce a new 
organization of all our experience of the 
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external world....” He has much of 
value on historicism and “conscious direc- 
tion,” but the hard core of his focus is 
reached in his critique of planning which 
he identifies with central economic plan- 
ning and defines as “nothing but an ap- 
plication of engineering principles to the 
whole oz society based on the assumption 
that such a complete concentration of all 
relevant knowledge is possible.’ He re- 
inforces his case against central economic 
planning by a brilliant analysis of the 
engineering mind, its preoccupation with 
things and their properties, as contrasted 
with the merchant’s awareness of human 
needs and relations. Thz argument Hayek 
presents is sound enough as far as it goes. 
It seems regrettable however that he ap- 
pears to have learned nothing from the 
controversy which his Road to Serfdom 
precipitated’ with regard to the problems of 
planning. He pays no attention whatever 
to the theory and practice of emergent 
planning within a democratic context of a 
working constitutional order, as contrasted 
with the blueprint planning of an authori- 
tarian society against which he rightly pro- 
tests. Incidentally, it might be remarked 
that Hayek wrongly assumes that the idea 
of a fully implemented and stable man- 
made order is a modern “scientistic” inven- 
tion. Writers like Machiaveli and Har- 
rington cherished it; medieval thought is 
full of it, too; in fact, 11 1s One of the most 
persistent strands of political thought. 

The Counter-revolutzon of Science is a 
challenging and highly significant book re- 
inforced by over 600 very instructive and 
illuminating notes. By its very exaggera- 
tions it helps to establish its central point: 
the dangers resulting from the application 
of natural science methods to the prob- 
lems of society. 

C J. Frrepricn 

Harvard University 


Leys, Wayne A. R. Ethics for Policy 
Decisions: The Art of „Asking Delibera- 
tive Questions, P>. ‘xiii, 428. New 
York. Prentice-Hall, 1952. $4.75. 

The explicit aim of this book by the 
Dean of Faculties, Roosevelt College, is to 
exhibit how ethical standards as formulated 
in philosophical systems of ethics are ap- 
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plicable to issues in public and private life. 
Its central thesis is that the chief value of 
these systems resides in the questions they 
articulate or suggest in forming responsible 
decisions, rather than in the detailed con- 
tent of their ethical doctrines. 

Part One of the book is therefore a re- 
view of ten historically influential philo- 
sophical approaches to ethical theory. It 
contains readable and often entertaining 
expositions and critiques of utilitarianism, 
casuistic ethics, Platonic idealism, Kantian 
rigorism, Stoicism, Aristotelian modera- 
tion, the psychological ethical doctrines of 
Hobbes and Butler, Hegelian and Marxian 
historical and institutional analysis, instru- 
mentalism, and the liguistic or semantic 
standpoint on ethical philosophy; and it 
concludes with a list of questions that are 
supposedly the distillation of whatever is 
pertinent to policy decision in these various 
approaches. 

Part Two is a survey of nine täy Te- 
cent but controversial cases of policy mak- 
ing, and includes discussions of the Chi- 
cago and Pasadena school issues, the Ward 
and Sears decisions on their conduct of 
business enterprise, the Kings River and 
Tennessee Valley developments, and the 
problem of the partition of postwar Ger- 
many. Dr. Leys tries to show that while 
not every one of the above ethical sys- 
tems is relevant to each of the cases ex- 
amined, good judgment in policy matters 
can profit from the “organizing ideas of 
philosophers,” since these ideas comple- 
ment in essential ways “the fact-hugging 
insights of the practioners.” He believes 
that wisdom in making choices consists in 
being aware of the kind of consideration 
that should influence judgment; and he 
argues that if there is a logic of practical 
judgment, it is the logic of raising the right 
sort of questions. 

The conception underlying this book is 
eminently sane and stimulating; and de- 
spite some limitations in execution, it sup- 
plies much genuine illumination on the 
tole of theoretical ethical analyses in the 
settlement of complex practical issues. 
However, Mr. Leys’s expositions of philo- 
sophic systems are sometimes, and per- 
haps inevitably, superficial; and though he 
attempts to deal fairly with all positions, he 
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seems to this reader to go out of his way 
occasionally—as in the case of pragmatism 
—in directing criticisms against what are 
surely less responsible statements and ap- 
plications of doctrine. There is also not 
infrequently a moralistic overtone in his 
comments, possibly a consequence of his 
desire to show the immediate practical 
worth of ethical theonzing. And finally, 
the discussions of the nine concrete in- 
stances of policy ‘making are handicapped 
by the fact that they serve merely as ilus- 
trations for the author’s general thesis, 
rather than as genuinely problematic ma- 
terial for the institution of ethical analysis. 
ERNEST , NAGEL 
Columbia University 


. MEAD, HUNTER An Introduction to Aes- 
thetics, Pp. vii, 307. New York: The 
Ronald Press Company, 1952. , $4.00. 


For reasons that are made clear in Pro- 
fessor Mead’s book, aesthetics has a spe- 
cial place of its own in the philosophical 
disciplines of today. Although aesthetic 
speculation dates back to the period of 
classic antiquity, and the Renaissance of 
the fifteenth and sixteenth centuries wit- 
nessed much writing and thinking in the 
general field, aesthetics as it is now under- 
stood is a peculiarly modern manifesta- 
tion. If one reason for this is perhaps 
suggested by Professor Mead’s ' opening 
sentence—‘‘He who tries to reason about 
love only loses his reason”—it is that even 
such a subjective experience as that of aes- 
thetic value must be brought to the test 
of objective analysis and speculation in 
our time. ` 

The three general divisions of idn In- 
troduction to Aesthetics—Aesthetic, Experi- 
ence, Aesthetic Value, and Philosophies of 
Art—are a clear and logically developed 
presentation of the author’s reasoning in 
arriving at his basic definition of the aes- 
thetic experience—that it is “a pleasurable 
absorption in the perceptual aspects! of phe- 
nomena.” Intended for use primarily as 
a textbook, the volume is ‘written j simply 
and directly, with adequate definition of 
the inevitably subjective terms and 'expres- 
sions and a constructively critical presen- 
tation of the most generally encountered 
theories and/or misconceptions of the na- 
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ture of the aesthetic experience. A se- 
lected bibliography lists outstanding writ- 
ings in the field with particular emphasis 
on recent works. 

Although the author presents the result 
of his thinking as a general discussion of 
the aesthetic problem, his examples are 
largely chosen from the field of painting. 
His qualified but nonetheless ever-present 
thesis that appreciation of “formal values” 
must be the foundation of aesthetic experi- 
ence is, of course, demonstrable with pe- 
culiar aptness in the pictorial expression of 
modern times, and the discussion of this 
aspect of contemporary aesthetic principles 
is among the most enlightening features of 
the book. However, to this reviéwer at 
least it seems that the thesis developed by 
Professor Mead on pages 44-45 in distin- 
guishing between what he terms conceptual 
and perceptual reactions to art objects is 
somewhat too exclusive. Surely there is 
more than one road to Parnassus. 

Davi M. Ross 

University of Pennsylvania 


Jon, Epwarp J. The Christian Interpre- 
tation of Religion. Pp. 318. “New 
York: The Macmillan Company, 1952. 
$4.50. 

This book consists of, essentially, two 
things: an affirmation of the principles of 
Christianity professedly based on faith; 
and a description of some of the world’s 
great religions. This description is, as 
would appear to be proper in a scholarly 
treatment, a description which would be 
little changed, presumably, if given by a 
scholar who professed any religion outside 
the Christian pale. The description, more- 
over, gives the setting of the respective 
religions in historical perspective and in 
relation to personalities, culture, and con- 
tacts. It is from this approach that we 
read about the religions of Egypt, Baby- 
lonia, the Old Testament Jews, their pre- 
cursors in Palestine and Syria, as well as 
Confucianism, Taoism, Shinto, Buddhism, 
Hinduism, and Mohammedanism In one 
brief paragraph the author mentions the 
indebtedness of the New Testament to 
Judaism (p. 237); and on the following 
page he states that “the New Testament is 
not only free from traceable Gentile re- 
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ligious influence but also independent from 
the Jewish tradition, though fulfilling the 
promises of Israel.” 

The tone and tenor of the book is a far 
remove irom what is sometimes called the 
“Chicago” theological approach. The chap- 
ter entitled “The Making and Dynamism 
of Christianity,’ for example, abandons 
the historical, point of view from which 
other religions are described and is, to use 
theological terminology, dogmatic; that is, 
it asserts the superiority of Christianity be- 
cause it was founded by Jesus. As for 
“The Responsibility of Christianity,” as 
the concluding chapter is called, “it is . . . 
on the issue of ontology—that is, of man’s 
total being, destiny, and place in the uni- 
verse—that Christianity is moved to fix its 
gaze.” The book is scholarly; but it can 
scarcely be said to make a scholarly ap- 
peal. It would be interesting to see as a 
supplement to The Christian Interpreta- 
tion of Religion a book on The Christian 
Interpretations of Religion 

Wuson D. WALLIS 

University of Minnesota 


SmitH, Homer W. Man and His Gods. 
Pp. x, 501. Boston: Little, Brown and 
Company, 1952. $5.00. 

“Man stands among the ruins left from 
some five millenniums of civilization, sur- 
rounded by shattered hopes and burned-out 


creeds where once were impregnable faith ' 


and assured belief, asking himself again, 
What is his place in Nature?” The con- 
stant reshaping of the answers and their 
influence in reshaping life in historical se- 
quence and in cumulative impact form the 
meat of this challenging book Its reason 
and manner are best explained by a little 
book wızhin the book—the last chapter en- 
titled “The Story of This Book” “I went 
back to the Beginning. I wrestled, in my 
own terms, with the Meaning of Things. 
I took a sharp scalpel and took the wrap- 
pings off life and took a close look at its 
insides.” And this the author proceeds to 
, do with candor, for he writes like a poet, 
he perceives like a historian, and he dis- 
sects lke the physiologist he is. Add to 
this a distinctive talent for perspective, 
utmost sincerity, and courage, and you 
have a mixture of subject and presenta- 
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tion that makes for an important contribu- 
tion, regardless of the reader’s personal 
dogmas and prejudices in the field. 

The book is provocative to thought, to 
the very deepest conscience of man, for— 
in the words of Albert Einstein’s pithy 
Foreword—“. . . man’s fear-induced ani- 
mistic and mythic ideas with all their 
far-flung transformations and interrelations 
.. . the impact of these phantasmagorias 
on human destiny and the casual relation- 
ships by which they have become crystal- 
lized into organized religion” have fre- 
quently limited man’s physical and intel- 
lectual freedom and caused “boundless 
suffering.” 

Once again we come to grips with many 
cultures and their contributions in the 
form of talismanic righteousness (Egyp- 
tian), the one and only eternal Yahweh 
(Hebrew), the absoluteness of good and 
evil, (Persian), the immortality of the soul 
(Socratean), the perfectiveness of the spirit 
(Platonic), Satan (Babyloman), and the 
later threading together of all of these 
(Augustinian). We sense the finality of 
the crumbled splendor of dynasties built 
on the more or less voluntary acceptance 
of frauds and blunders and tales and fear- 
born superstitions. 

One might object here to a recurrent 
oversimplification (as it is attacked in 
the historicity of Jesus) or a partisanship 
for ideas, but Smith knows what he is talk- 
ing about historically, and he enjoys talk- 
ing about it, so that his ideas become ' 
quite infectious And being sarcastic and 
caustic 1n spots is even acceptable when he 
takes the bottom out of many pet ideas; 
he does it so effectively surgically His 


. question persists’ Why do many of the 


errors of a prehistoric age and the terrors 
of a prescientific age continue to plague us? 

That such re-evaluation is not new is 
proved by the bulk of the book, a treasure 
chest of literary look-see into the func- 
tions and ideas of men at all times, at all 
levels As in political arrangements of.our 
own day, Strabo many centuries ago asked 
for the use of fairy-tales and hocus-pocus 
to lead “promiscuous vulgarians to piety 
and holiness and faith.” As to love, law, 
and morality—there is a story so twisted 
and changeable that even in this enlight- 
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ened age there are those who would be- 
lieve with Chrysostom that woman is “a 
‘ necessary evil, a natural temptation, a de- 
sirable calamity, a domestic perl, a deadly 
fascination, and a painted ill.” Montaigne 
suggested long ago that the “supreme pur- 
pose of human learning (is) .. . to teach 
us how to live happily rather than how 
to die safely.” Opines Professor Smith, 
this may be a “brilliant period for the hu- 
man intellect but with promises unfulfilled, 
aborted because’ that intellect was too im- 
mature for its promises to complete gesta- 
tion. . . . He [man] alone can choose, out 
of his vision of the present and the past, 
his future course.” 
: Borts ERICH NELSON 
Hampton Institute 


McKenzi, Jonn G. Nervous Disorders 
and Religion: A Study of Souls in the 
Making. Pp. 183. London: George 
Allen and Unwin (distributed in the 
U. S. by The Macmillan Company), 
1952. $2.25. 


This small book contairis the Tate Lec- 
tures essentially as given at Manchester 
College, Oxford in 1947 and repeated on 
two other occasions. The style is easy 
flowing, as would be expected from a 
spoken statement. Footnotes are present 
to give support to significant statements, 
but the book carries none of the pedantic 
textbook style. 

The author starts with the statement 
that man’s personality grows out of his 
response to his basic needs. These needs 
are both biological, such as the needs for 
sustenance, for shelter, and to reproduce 
his kind; and social needs, such as the 
needs for affection, for status, and for a 
moral and rational unity. The way in 
which the individual responds to these 
needs must be woven into a harmonious 
whole both in its inner and its outer rela- 
tions. He states that wherever there is 
inner conflict between the tendencies, there 
we have the basis for a personality diff- 
culty. 

Mr. McKenzie is not a cultural relativist, 
assuming that personality is the product 
merely of an interplay between these needs 
and the social environment, but rather that 


THE ANNALS OF THe AmerICAN ACADEMY 


“the individual is always the chief agent of 
his own destiny” (p. 64) He compares 
his own position with that of Rivers in, 
“the assumption of Rivers is that the en- 
vironment is the vital thmg; whereas I 
should say that the reaction of the indi- 
vidual is the deciding factor” (p. 67). 
This lays the foundation for his conten- 
tion that “the ultimate cause of the kind 
of personality failure which leads to nerv- 
ous disorders and maladjustments lies in 
the inability of the self to canalize its 
energy, thought, and emotions along the 
line of self-chosen ends, or its inability 
to integrate its childhood experience with 
more mature experience” (pp. 68-69). 
This is not to say that the author depre- 
cates all emphasis on the importance of 
environment, but rather that the environ- 
ment does not determine. It is the indi- 
vidual living in that environment who de- 
termines. This individual may have a 
weak will or a strong will, he may choose 
an efficieft way to answer his need, or if 
he has been unduly thwarted, choose some 
perverted way. His pomt is that it is the 
individual who does the choosing. 

All this leads up to his lecture on “Spir- 
itual Healing.” The problem here is the 
same as in any other method of psycho- 
therapy, namely to get the person’s wants 
and needs to coincide. After comparing 
and contrasting his position with that of 
Freud, Adler, Jung, Flugel, Rivers, Horney, 
Fromm, and others, he states that spiritual 
healing deals with the same kind of diffi- 
culties that other modes of psychotherapy 
do. The difference is that in “practically 
all spiritual healing there is the assump- 
tion that power can come to the individual 
from sources outside himself, and that he 
can by prayer, the sacraments and spiritual 
devotions increase his capacity to receive 
that power” (p. 122). He does not tell 
us how to get at this power other than to 
indicate that ıt is available only to those 
who have faith in it. However, he does 
warn the psychotherapist that he must not 
rely on this “power” alone, but rather he | 
must accompany this by and base it on 
some knowledge of why and how the self 
has failed to unify its own dynamic ele- 
ments. Nor does he contend that spiritual 
healing can cure a person of all kinds and 
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sorts of disease, including the replacing of 
degenerated tissue. Rather he would limit 
its use to psychosomatic and function- 
ally neurotic disorders. He speaks rather 
harshly against the indiscriminate resort to 
faith, prayer, and the laying-on of hands. 
“Religious helps can be used only along 
with all the knowledge we can have of the 
disease both physical and mental. They 
are a means of aiding, not a substitute for 
the means open to our hands” (p. 137) 

This is the kind of a book that a person 
who is interested in reading a well bal- 
anced, cautious, yet clear statement as to 
what is encompassed in spiritual healing 
would do well to read carefully. It will 
neither convince nor offend those who basi- 
cally disagree with the author, but it will 
clear the atmosphere. For those who tend 
to agree with the value of spiritual forces, 
it will clarify the relationship between spir- 
itual healing and other forms, or emphases, 
in psychotherapy. i 
CARL A. NISSEN 
Ohio State University 


BLANSHARD, PAUL. My Catholic Critics. 
Pp. 53. Boston: Beacon Press, 1952. 
SO sents. 


Three and a half years ago, Paul Blan- 
shard struck hard at what he conceived to 
be a serious threat to democracy by pub- 
lishing his book, American Freedom and 
Catholic Power. On March 21 of this year 
a blow intended to be a haymaker was 
sent his way by James M. O’Neill, who 
on that day published his Catholicism and 
American Freedom (New York: Harper & 
Brothers). Now Mr. Blanshard, in a small 
but solid work of rebuttal, gives evidence 
that ae is by no means ready to be counted 
out, and alleges that most of the counter- 
blows he has received—from Mr. O'Neil 
and others—have been low ones. 

At the heart of the argument between 
Mr. O’Neill and Mr. Blanshard is a dis- 
pute over authorities. Mr. Blanshard de- 
nies that his charges can be refuted, as Mr. 
O'Neill attempts to do, by citing “profes- 
sional Catholic sources, published under 
Imprimatur, written by American Catholics 


anxious to reconcile their love of inde- 


pendence with papal power.” He points 
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out that Mr. O’Neill frequently cites “lib- 
eral” statements from Catholic theologians 
of lesser rank (or even laymen) to dis- 
tract attention from “reactionary” state- 
ments by popes and other top leaders of 
the hierarchy as cited in American Free- 
dom and Catholic Power. For example, 
Mr. Blanshard notes that “On page 89 Mr. 
O’Neill quotes at length from Father John 
Courtney Murray on Governmental Re- 
pression of Hêresy,” but ignores the fact 
that Father Murray’s “liberal” position 
has been repudiated by Father Francis J. 
Connell, who outranks him, and by high 
Jesuit leaders in Rome. (As if to give 
added force to Mr. Blanshard’s point, the 
editor of Catholic University’s American 
Ecclesiastical Review in its June issue 
criticizes Mr. O’Neill’s book for having 
“seriously misrepresented the Church’s 
power of jurisdiction” in his effort to 
refute Mr. Blanshard.) 

Mr. Blanshard’s booklet, in addition to 
40 pages concerning Mr. O’Neill, contains 
the text of “Father Connell and the Schol- 


arship of Paul Blanshard,” an article by 


Mr. Blanshard'reprinted from the Cornell 
Law Quarterly of the Winter of 1951, and 
the text -of a letter submitted by Mr. 
Blanshard for publication in the New York 
Times Book Review, but rejected by the 
review editor. This rejected letter and 
also Mr. Blanshard’s revelation at the be- 
ginning of his booklet of the reasons for 
Harper’s six-month delay in publishing Mr. 
O’Neill’s book furnish real food for thought 
for those who are concerned with news- 
paper and publishing ethics. Ethical ques- 
tions are also raised by Mr. Blanshard’s 
rematks (pages 26 and 27) concerning 
Everett R. Clinchy of the National Confer- 
ence of Christians and Jews, whom he ac- 
cuses of misrepresentations as “bald” as 
those of Mr. O’Neill. 

This is more than a conflict between 
Catholic and non-Catholic leaders—it in- 
volves issues which cut across denomi- 
national and political lines. Thoughtful 
Americans will continue to follow the run- 
ning controversy between Blanshard and 
his critics in spite of the tedium of seem- 
ingly endless charges and countercharges. 

STANLEY LICHTENSTEIN 

Washington, D. C. 
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Scarr, PAUL ARTHUR (Ed), The Phi- 
losophy of Sarvepalli Radhakrishnan. 
Pp. xviii, 883. New York. Tudor Pub- 
lishing Co., 1952. $7.50. 

This monumental volume, a veritable 
encyclopedia of philosophy, released on 
June 15, 1952, is the ighth of a series 
which, since 1939, has dealt with lving 
philosophers. It deserves and will receive 
immediate attention for its timeliness and 
its thorough contents. Its huge propor- 
tions include: 77 pages of Fragments of 
a Confession by Radhakrishnan himself, 
sketching his own philosophic career, 700 
pages of comment and criticism of his 
work by twenty-three distinguished writers 
(nine Eastern and fourteen Western), 20 
pages of bibliography of Radhakrishnan’s 
writings since 1908 (amounting to over 
7,000 pages!), and 53 pages of his Reply 
to Critics. 

His Reply assembles his own criticisms 
and restates his philosophy under the four 
heads of Metaphysics, Religion, History of 
Philosophy, and Ethical, Social and Politi- 
cal Philosophy—and is a thorough job, for 
he had.at hand the writings of kis critics, 
not only what they said of him, but also 
what they had written otherwise in the 
philosophic field. Any reader of the vol- 
ume here and now reviewed quite made- 
quately for want of space, for one thing, 
may assume at once that rich returns will 
reward his thorough reading. He will en- 
counter every element rightly falling within 
the scope of a comprehensive view of hu- 
man thought as it has dealt with men’s af- 
fairs of late in our troubled world. ‘The 
sources are mostly English, of which 
Radhakrishnan is a master—although, of 
course, he has command of other tongues, 
including Sanskrit and Indian vernaculars. 
He is virtually a product of long end thor- 
ough English education, although he is at 
heart a “proud Hindu,” as he says. 

Indeed, the key to thorough comprehen- 
sion by us of his system of philosophy is 
that he is Hindu and as such he meets 
his critics, the westerners, especially, who 
often fail to catch the Hindu point of view 
bred of five thousand years of religious 
and philosophic history (cf. p. 669). Hin- 


duism has had no formal or official creed, , 
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and ıt has the dynamic character of utter 
freedom to incorporate within itself, let us 
say in terms of monistic idealism, or, per- 
haps, the Absolute, the divergent mani- 
festations and expositions of the One (cf 
p 497). Radhakrishnan is consistent in 
his resolution of the “world” (cf. p. 104) 
into metaphysical, historical, moral, politi- 
cal and religious Unity. It need surprize 
no one that he makes Buddhism accept the 
Upanishads (cf. p. 572), that all dualisms 
and contradictions are resolved into “un- 
differentiated immediacy,” the same in all 
objects and subjects (cf. p. 647) His 
philosophy is a “sustained attempt to un- 
derstand the universe as a whole” (p. 789), 
and for him everything “converges and cul- 
munates in Spirit.” To this reviewer, how- 
ever, it all amounts at last to a certain 
measure of inertia, tolerance, and accom- 
modation—in short, pure Idealism. But 
there are in the volume penetrating com- 
ments on matters of pressing interest and 
concern, including culture, society, politics 
and the state (see, for example, pp. 829- 
837, in the hght of his ambassadorship to 
the USS.R). Joun CLARK ARCHER 
Yale University 
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Barney, SypNEY D. (Ed). Politica} Par- 
ties and the Party System in Britam: A 
Symposium. “The Hansard Society Se- 
ries in Parliamentary Government,” Vol. 
V.: Pp. mi, 211. New York: Frederick 
A. Praeger, 1952. $350 
At a tme when some people in the 

United States express the fear that Great 

Britain is turning toward socialism and 

away from our kind of a free society this 

little volume comes as a strong corrective. 
The editor of the book has drawn to- 

gether well-known writers to present a 

symposium on British party hfe. He has 

been very skilful in getting articles that fit 

a plan so that there is an evident unity to 

the volume. He opens with a section on 

the evolution of parties, continues with an 
exposition of the three major parties of 
modern years and of minor parties and 


independents His third section is a series 
of essavs upon problems of party life such 
as party organization, finance, formulation 
of policy, mandate from the people and 
party personnel. He closes with a chap- 
ter of reflections on party life by Sir 
Ernest Barker and with a’ very well chosen 
bibhography. All of this is done in the 
scope of two hundred pages © 

As a nonpartisan review of partisan poli- 
tics the symposium leaves one with a feel- 
ing of satisfaction about Great Britain 
There is certainly portrayed here the free 
political society that is worth understand- 
ing. Each of the major parties—the Con- 
servative, the Labour, and the Liberal— 
has its history succinctly but well told and 
its principles and philosophy briefly ex- 
pounded. Because each is done by a sym- 
pathetic writer, and well done, it is very 
convincing. Almost one is persuaded to 
value the long established bases of British 
society and to join in his thought the Con- 
servative Party when Kenneth Pickthorn 
is being read There are méral values in 
maintaining the fundamental freedoms. 

But after reading G. D. H. Cole and 
Francis Williams on the Labour Party and 
finding one’s self faced with moral man 
and not economic man only, with an idea 
of rewards based upon social values and 
a sense of community, and with human 
rights similar to those expressed in the 
Declaration of Independence being em- 
phasized, one wonders whether he might 
not go along with Labour. Francis Wil- 
liams does well to distinguish between post- 
war policies based upon necessity and 
policies that are true to Labour theory. 

And then one reads Dingle Foot’s ex- 
position of the Liberal Party with its em- 
phasis upon freedom of enterprise and its 
interest in the status of the worker as 
encouraged by co-operative ownership pro- 
grams and of’ consumer welfare as pro- 
moted in government development of natu- 
ral resources,’ and he wishes that the 
Liberal Party had more strength. The 


‘ function of criticism as illustrated by both 


major and minor parties—and ‘also by in- 
dependents—is given proper emphasis. 

In Ernest Barker’s closing chapter of ob- 
servations one gets the idea that perhaps 
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the parties are losing their appeals in terms 
of principles and are more and more re- 
flecting the economic and social segments 
of British society. “We seem to be drift- 
ing,” he says, “into a state of division be- 
tween the town and the country mouse; 
and there is peril in that division” (p. 
200). To the reader this is another evi- 
dence that parties are still in flux, that so- 
ciety in Britain is still free to express itself 
politically in manifold ways, and that the 
British are working, just as we are in the 
United States, to establish a sound basis 
for political democracy as a protection for 
a free society. This symposium gives one 
full opportunity to form his own judgment 
W. Henry Cooke 
The Claremont Graduate School 
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StowE, Leranb. Conquest by Terror: 
The Story of Satelite Europe. Pp. xv. 
300. New York: Random House, 1952. 
$3.50., 


Academically, Stowe’s book suffers from 
a meager documentation and from its ef- 
forts to give the impression that the ma- 
terial 1t covers is unavailable in English 
publications. (As a matter of fact, the 
September 1950 issue of THE ANNALS 
covering the same area has a table of 
contents which closely resembles Stowe’s.) 
But, on the “popular side,” Stowe has done 
a magnificent job. His book has the dis- 
tinction, in fact, of being the most able 
journalistic presentation of the transfor- 
mation of Satellite Europe into a Soviet 
colony. 

Stowe summarizes ably the revealing 
statistics of Soviet progress among Mos- 
cow’s six puppet states and Eastern Ger- 
many: 1 million slave camp prisoners, some 
15 million trained soldiers, more than 2 
million men in security and other internal 
armed forces, 18 million farmers and their 
families (who are now being sucked into 
Soviet machinery), and more than 15 mil- 
lion industrial workers who are helping to 
transform the region into a military base 
for future Soviet aggression. The over-all . 
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picture contains interesting details on secret 
police, how satellite civilians are trained 
for war, the use of food as a weapon, the 
utilization of education and religion, and 
the “Russianization” of foreign cultures. 

The constant exhortations of Stowe about 
the Soviet menace might antagonize those 
inclined to view the burning problems of 
the day more “academically” than he does. 
But the fact remains that no liberal can 
continue apologizing for the Soviet system 
in satellite Europe after reading this popu- 
Jarized account of what is happening to the 
“shatter zone” of Europe 

i Josersm S. Roucex 
University of Bridgeport 


VocELER, Ropert A., with LeicH WHITE. 
I Was Stahn’s Prisoner. Pp. 314. New 
York: Harcourt, Brace and Company, 
1952. $3.75. 


- Even if this book were only—as it is 
advertised—“the complete Vogeler story,” 
it would belong with the most valuable 
contributions to understanding conditions 
of life and human fate in the satellite coun- 
tries. But Mr. Vogeler’s book ‘tells us 
much more than a personal story. 

After Mr. Vogeler had “confessed” ev- 
erything invented about him and his ac- 
tivities by his persecutors, and a few days 
before his trial, he got the following warn- 
ing from one of the investigators: 

“Your entire future will be determined 
by your behavior at the trial. If you fail 
to answer the president’s questions in the 
proper spirit, you will be removed from 
the courtroom and taken to a special hos- 
pital. There you will be given treatment 
that will make you happy to come back 
and answer the president's questions. But 
„it will also make you a cripple for life” 
There was no escape. i 

In Mr. Vogeler’s book the so much dis- 
cussed question, Why they confess, gets a 
definitive answer. What the author tells 
about his experiences—and he does it with 
remarkable precision—makes it perfectly 
clear that for “Stalin’s prisoners” there 
simply does not exist any possibility of not 
confessing. The modern inquisition has 
elaborated an infinite variety of methods 
to extort “confessions”: from a refined 


Tse ANNALS OF THE AMERICAN ACADEMY 


psycatological pressure to physical tortures 
of sheer unimaginable cruelty. Mr. Voge- 
ler describes how the prisoners are given 
occasion to learn, sometimes even to see, 
which new methods they may expect if 
they do not give up their resistance 
Sooner or later they give up. 

After completing the story of his own 
ordeal, Vogeler adds some chapters about 
the cases of Oatis and of four American 
flyers. No less than with his personal 
tragedy he is concerned with the tragic 
situation of his country as revealed by his 
own and other cases. In the concluding 
chapter he writes. “I was not the first 
American to be imprisoned by Stalin, and, 
unless we change our tactics, Oatis, I fear, 
will not be the last.” Mr. Vogeler is con- 
vinced that this country has efficient means 
to defend its citizens. He mentions, for 
instance, an ultimatum reinforced by a 
demonstration of American air power. The 
most common objection against such strong 
methods is that they involve the risk of 
open war. ‘This objection can hardly be 
considered a realistic one. More pertinent 
and convincing appears to be Mr Vogeler’s 
observation that “just ag we won’t go to 
war with Russia to prevent the unlawful 
imprisonment of a lone American, neither 
will Russia go to war to keep him in 
priscn.” GEORGE DENICKE 

Washington, D. C. 


Harecxr, Oscar. Borderlands of Western 
Civilization: A History of East’ Central 
Europe. Pp. xvi, 503. New York: The 
Ronald Press Company, 1952. $6.00, 
This is a distinctly second-rate book writ- 

ten by a first-rate historian. One of the 

principal drawbacks of Professor Halecki’s 
new work is its overambitious geographic 
and political scope To this reviewer it 
seers an almost impossible enterprise to 
cower adequately the entire sweep of his- 
toric development of a vast European 

“middle zone” in a volume of about 500 

pages. 

Thus Borderlands of Westérn Civilisation ` 
is ir reality a strange and uneven com- 
pourd mixture. Its first 356 pages offer 
a detailed and authoritative history of the 
Slavic nuclei of Eastern Europe—Bobemia 
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and Poland—and of the adjoining Danu- 
bian countries—Austria and Hungary. The 
last 120 pages, on the other hand, contain 
little more than a superficial and hesitant 
review of the major political developments 
since World War I. The last chapter of 
the book, ‘‘Stalin’s Peace,” is particularly 
disappointing in its scrangely simplified 
once-over coverage of all of Eastern Eu- 
rope’s history “from Nazi Occupation to 
Soviet ‘Liberation.’” With the mushroom- 
ing new literature on Iron-Curtain Europe, 
spurred on particularly by such recent Brit- 
ish contributions as Hugh Seton Watson’s 
The East European Revolution (London, 
1950), it seems unwise to retrace well-cov- 
ered ground in a brief, and necessarily su- 
perficial, chapter. 

Dr. Halecki, Professor of Eastern Euro- 
pean History at Fordham University, is at 
his professional best in the comprehensive 
review of the history of Poland, particu- 
larly throughout the phases covering the 
thirteenth to the sixteenth centuries. The 
scholarly and succinct survey of these 
crucial decades dramatically stresses the 
almost innumerable “quasi-permanent op- 
portunities for interfering with Poland’s in- 
ternal problems” (p. 237), which were so 
eagerly seized upon by Orthodox Russia 
and Protestant Prussia. The author’s analy- 
sis of the successive waves of imperialist 
conquest of Poland by foreign powers ef- 
fectively sets the stage for an understand- 
ing of the Soviet Union’s present, iron- 
fisted control over this prominent ‘“‘Border- 
‘land of Western Civilization.” 

The reviewer is impressed by Professor 
Halecki’s ability to grasp and present com- 
. plex historic phenomena in an alert and 
frequently lively style. To re-emphasize 
an earlier point, the major liability of this 
work appears to be its overly ambitious 
scope combining two separate books under 
one cover. The faults of the second prac- 
tically overshadow the merits of the first. 
However, advanced students of Eastern 
European politics and government should 
acknowledge the author’s accomplishment 
in presenting a comprehensive coverage of 
East Central European historic develop- 
ments. The bibliograpty of the book, al- 
though limited to works in English, French, 
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and German, is thorough and will prove to 
be a useful instrument in encouraging fur- 
ther study in this complicated field. 
ANDREW GYORGY 
Yale University 


Ostovié, P. D. The Truth About Yugo- 
slavia. “Pp, xxii, 300. New York: Roy 
Publishers, 1952. $3.50. 


The sensational title of the book will 
disappoint the reader, for there is nothing 
“sensational” in The Truth About Yugo- 
slavia. The author has tried to strengthen 
his presentation by having a very good in- 
troduction prepared by Ivan Meštrović, 
one of the greatest living sculptors of our 
times. 

In a nut shell, Ostovi¢ presents the 
Croat viewpoint on Yugoslavia’s royal re- 
gime and puts his finger on the “small 
ruling clique of Serbians” who ruled the 
Kingdom of Yugoslavia under King Alex- 
ander. In Part IZ, “The Birth of the 
Second Yugoslavia,” Ostovié tends to fa- 
vor Tito rather than Mikhailovich. In no 
respect, however, is the chapter an expres- 
sion of a thorough and exhaustive research 
of the material which has become available 
recently. (Incidentally, the author uses an 
esoteric method of documentation which 
will irritate even those not scholarly minded 
—for example, see page 207, footnote 15.) 
The concluding section of the work sug- 
gests that Tito’s regime presents “no visible 
alternative” (p. 295), especially since the 
emigré leaders of the Serbs, Croats, Slo- 
venes, Montenegrins, Macedonians, Albani- 
ans, and Hungarians cannot “agree on a 
constructive plan” which would also keep 
Yugoslavia together. Ten documents, per- 
taining to the problems of Yugoslavia’s 
history between 1915 and 1934 are ap- 
pended together with four well-drawn maps. 

If anything, the publication is an emo- 
tional presentation of “how much real and 
sincere idealism the Croats contributed to 
the foundation of Yugoslavia and how 
broadmindedly they conceived the union _ 
and worked for its realization over a period 
of a hundred years’—as expressed in 
Meštrović’s Introduction (p. xiv). 

JosEPH S. RoucEK 

University of Bridgeport 
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GALANTIÈRE, Lewis (Ed.). America and 
the Mind of Europe. Pp. 125. New 


York: Library Publishers, 1952. $275. 
“ The theme of this little book is one of 
the most important that can be* conceived 
at this moment. For there is raging a war 
for the mind of Europe, as well as for its 
material resources. And in that war, as M 
Galantiére and M. Raymond Aron rightly 
insist, there is no guarantee that the United 
States is winning. The Marshall plan, the 
North Atlantic Treaty Organization, and 
all the apparatus of political and economic 
co-operation may come to nothing if the 
European mind is poisoned against America 
or even left in what is now a too common 
state of indifference between the two great 
power centers, Moscow and Washington. 

That millions of Europeans should pro- 
fess and, in many cases, genuinely profess 
a “plague on both your houses” attitude, 
naturally surprises and distresses the well- 
meaning and inexperienced American, voter, 
congressman, soldier. The reasons for this 
attitude are acutely analyzed by M. Aron 
who combines understanding for the atti- 
tude with intellectual contempt for its pre- 
tensions. There is a determined refusal to 
face the facts about America and an equally 
determined resolution to pretend that the 
Russian and American “menaces” to the 
old culture of Europe are much the same 
thing; indeed, the “trahison des clercs” is 
more manifest in this than-in any other of 
the European attitudes of refusal. 

The plan of the book calls for comments 
on the general alienation of the European 
intellectual leaders both by countries and 
by subjects. Germany, France, music, lit- 
erature—are all dealt with with varying 
degrees of thoroughness, and there is a very 
able, informative, and depressing general 
survey by Mr. Melvin J. Lasky, editor of 
Der Monat. Some of the contributions, 
like Mr. Stephen Spender’s, have, for all 
their interest, little to do with the subject, 
and it is a pity that there is no chapter 
dealing with the problem in its specifically 
English setting. It is also a pity that the 
interesting article on “tourism” ignores the 
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fact that the representative American in 
Europe for the past ten years has been not 
the tourist but the soldier, so that the 
opinion of Sweden matters much less than 
that of the countries which had and have 
the G.I. among them. But despite the pos- 


sibly inevitable limitations of a symposium, , 


the Saturday Review of Literature deserves 
thanks for arranging the series, and the 
articles are even more welcome in book 
form. 
D. W. BROGAN 
Cambridge University 


Eraur, Mario, and Frangors GOGUEL. 
Christian Democracy in Italy and France. 
Pp. x, 229. Notre Dame: University of 
Notre Dame Press, 1952. $4.00. 


When two specialists so well qualified as 
Professors Einaudi and Goguel combine 
their talents, the result is likely to be a 
volume well worth reading. This book lives 
up to its promise; it is the best brief sur- 
vey in English of a vital political movement 
whose most interesting manifestations are 
found in France and Italy. An earlier 
volume in the same series examined the 
French and Italian Communist parties. It 
is to be hoped that others will follow. 

Dr. Einaudi’s brief but cogent essay on 
Italian Christian Democracy reveals a deep 
sympathy for the movement, yet at the 
same time a willingness to criticize its 
faults and its limitations. He regrets the 
fact that the postwar party has lost some 
of the autonomy and some of the vigorous, 
far-sighted realism of Luigi Sturzo’s prewar 
Popular Party. This is not because De 
Gasperi fails to realize that “in the long 
run, & firm show of autonomy vis-a-vis the 
Church is essential” for any Italian party. 
Rather, it is because the Mussolini era 
left postwar Christian Democracy “mort- 
gaged” to the hierarchy and especially to 
Catholic Action. Dr. Einaudi is concerned 
at the possibility that Catholic Action lead- 
ers like Luigi Gedda may force their pro- 
gram of “authoritative democracy” upon 
the party, or may create a rival Catholic 
party to do the job. Either prospect 
strikes him as disastrous. His sympathies 
do not lie with the voluble left-wing faction 
in the party; but he does hold that Chris- 
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tian Democracy must be socially progres- 
sive and must “understand the require- 
ments of a modern state” if democratic 
government is to survive in Italy. 

French Christian Demccracy is analyzed 
by Francois Goguel who, although a Prot- 
estant, also has close ties of sympathy 
with his subject. His lucid essay examines 
the background of the Mouvement Répub- 
licain Populaire (MRP), its doctrines, its 
leadership, its tactics, and its achievements 
since 1944. In general, M. Goguel justifies 
the major decisions which the MRP has 
-made at critical moments, and implies that 
if such a party had not existed in postwar 
France, democracy might not have sur- 
vived. His case, I think, is sound. It is 
a bit surprising, however, to find no men- 
tion at all of the MRP’s relationship (or 
lack of it) with the Church hierarchy or 
with such groups as Catholic Action. Nor 
is there any reference to such Catholic 
youth movements as the JOC and the 
JAC, which have fed so many members 
into the MRP. I should have wished 
also that M. Goguel, whose knowledge of 
French political sociology is unsurpassed, 
might heve given us a clearer picture of the 
MRP’s social base now that the party’s 
conservative hitchhikers have gone over to 
De Gaulle. M. Goguel seems to suggest 
that the MRP has held its strength best in 
the industrialized departments—in what 1s 
sometimes called “dynamic France” (pp. 
185-187). Some prominent MRP officials 
believe, on the other hand, that the party 
is becoming “ruralized,” and that its hold 
seems to be greater in “static France” 
The MRP’s future course may depend in 
part upon the character of its electoral 
support i 

I for one regret that this volume does 
not contain a brief introductory essay com- 
` paring and contrasting Christian Democ- 
racy in its French and Italian forms. It 
is also regrettable that the translation of 
M Goguel’s section is overliteral and some- 
what wooden. But these are minor reser- 
vations On the whole, the book is a first- 
rate contribution to our knowledge of 
Western European politics. 

GoRDON WRIGHT 

University of Oregon 
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ORWELL, GEORGE. Homage to Catalonia. 
With an introduction by Lionel Trilling. 
Pp. xxiii, 232. New York: Harcourt, 
Brace and Company, 1952. $3.50. 


The English edition of Orwell’s moving 
and vivid account of his experiences as a 
volunteer for Republican Spain attracted 
little attention in 1938. The book was not 
published in America (and considering the 
mass of shoddy material on the Spanish 
Civil War printed here, that 1s saying a 
great deal). As in so many of the things 
he wrote, Orwell was swimming against the 
vulgarly obvious current of history. 

Perhaps for that reason, fourteen years 
later, the first American edition of Homage 
to Catalonia is still of importance. 

When Orwell went to Spain, he was fa- 
vorably impressed by the Communists. 
Mere chance enlisted him ın the militia of 
the P.O.U.M., an anti-Stalinist Marxist 
group, rather than in a Communist-con- 
trolled unit. But Orwell was both intelli- 
gent and honorable: he did not have to 
engage personally in mental prostitution, 
treachery to his friends, and treason to his 
country before he recognized dirty-dealing 
He was, as Lionel Trilling points out in his 
fine introduction, a man of virtue Thus 
the book has none of the frantic self-accu- 
sation, paranoid egotism, flight from reason, 
and inside-out authoritarianism of the typ- 
ical “convert” literature, which makes so 
much of that genre so repellent. It is a 
straightforward, manly account with none 
of the trappings of the reformed drunkard. 
And like anything Orwell has put his hand 
to, it is superbly written. 

In Spain, Orwell found Communist in- 
fluence approaching dominance. Thanks to 
the arms embargo policy of the democra- 
cies, Russia was the important source of 
military materiel. Russia was quite willing 
to choke off the hope of Republican vic- 
tory, rather than allow arms to go to “un- 
reliable” commands. 

The Communist slogans were conserva- 
tive: stop revolution, join with middle 
class groups, win the war—on paper, they 
were appealing But they also meant vio- 
lent suppression of the radical Anarchists 
and Left Socialists, and a world campaign 
of lying and slander. (As the Republican 
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Minister of the Interior said in a notable , 


understatement, “We have received aid 
from Russia and have had to permit cer- 
tain actions which we did not like.”’) 

. In a few months, Orwell left Spain, a 
fugitive suspected of “Trotskyite-Fascism,” 
with many of his friends dead or im- 
prisoned. He had seen the leading Idealists 
of our era putting the techniques ,of Ends- 
before-Means into action, and he was re- 
affirmed in his hope in the decent material- 
ism of ordinary men, Most of his later, 
more important writings are variations 
upon this theme. 

The political aspects of the book should 
not overshadow the aesthetic At least half 
of the chapters are brilliantly readable 
accounts of the rather primitive warfare 
of 1937 Spain, of the people of Catalonia, 
to whom the book pays homage. 

HucH J. Parry 

Heidelberg, Germany 
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SWEARINGEN, RODGER, and PAUL LANGER. 
Red Flag in Japan: International Com- 
munism in Action, 1919-1951., Pp. xii, 
276. Cambridge, Mass.: Harvard Uni- 
versity Press, 1952. $5.00. 
Professor Edwin O. Reischauér, in his 


introduction to this study of the Commu-. 


nist movement in Japan, well points out the 
significance of the subject. Asia is the 
great area for maneuver in the world 
struggle between Communism and democ- 
racy. In this area, Japan holds a key posi- 
tion, not only because of its obvious power, 
but because its large urban proletariat 
population makes it the Asiatic country 
which above all others, according to doc- 
trinaire Communists, should logically be 
Communist. Japanese Communism closely 
parallels Western Communism while afford- 
ing special insight into the situation in 
Asia Japan therefore comes close to being 
a “median land” in the study of a typical 
Communist movement, 

The authors, Messrs. Swearingen and 
Langer, have done justice to their signifi- 
cant subject. They have made full use of 


Tue ANNALS OF THE AMERICAN ACADEMY 


their unusual linguistic skill, academic 
training, experience in military intelligence, 
and wide contacts in Japan to analyze 
competently the flood of party literature, 
reminiscences of Japanese Communist lead- 
ers both active and apostate, formerly 
secret police records, afd other materials 
which have recently become available. 

The first third of the book which deals 
with the prewar and wartime periods, while 
full of fascinating revelations to the student 
of Japanese history, reads somewhat like a , 
concentrated chronicle. Space limitations, 
no doubt, prevented the integration of the. 
story of the Communist movement more 
fully with the general history of Japan. , 

There can be little complaint, however, 
about the remainder of the book which” 
deals with the spectacular resurgence of the 
Communist movement under the peculiar 
conditions prevailing in postwar Japan. 
The organization, program, strategy and 
tactics, leadership, factionalism, interna- 
tional connections, and domestic repercus- 
sions are all exposed so systematically and 
skilfully as to be thoroughly elucidating. 

There are a very few factual slips, such 
as the identification of Hatoyama as a 
leader of the Progressive instead of the 
Liberal party. One might wish for more 
adequate explanations of such intriguing 
maters as the apostasy of men like Sano, 
the personality incompatibility between 
Tokuda and Nozaka despite their agree- 
ment on policy, and the recurrence of sys- 
tematic violence even during the period of 
the “lovable party.” But this would be 
asking for definitiveness and pertecuon in 
a pioneer work. 

The authors have girade admirably . 
in showing how -the kaleidoscopic Com- ` 
munist maneuvers amid the confusion of 
postwar Japan fit into a definite pattern of 
international Communist intrigue. 'Despite 
the moderate~and objective tone of the 
book, it conveys disquieting implications 
of the impact of the conflicting ideologies 
of the West upon an Orient in ferment. 

Kazuo KAWAI 

‘Ohio State University 


Defense of Freedom. By the former Edi- 
tors of La Prensa. Pp. 315. New York: 
The John Day Company, 1952. $4.00. 
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If there were an awerd for loyalty and 
endurance—and incidentally one for under- 
statement !—the editors of the now eclipsed 
Argentine newspaper La Prensa, who also 
authored this book, would receive both 
without competition, for this is the story 
of the rape and murder of this venerable 
and great Spanish newspaper of Buenos 
Aires. It is much more sanguinary than 
the scattered accounts in our own news- 
papers permitted one to surmise. 
assured that officially we activated our- 
selves strongly, and 2ditor-publisher Dr. 
Gainza Paz is reported agreeing that the 
virtually unanimous rally by the world 
press was unequalled and together surely 
delayed if not prevenzed the final demise. 
To read about the ways and methods em- 
ployed by a vain despotic government to 
force a critical and free newspaper into 
Gleichgeschaltung, even when reported in 
a coldly objective, reservedly dignified man- 
ner, makes one’s blood boil. This was a 
cat and mouse game, with the mouse en- 
joying the respect of honorable service, the 
courage of its staff, the dignity of its pur- 
pose—the defense of freedom. While the 
cat wins temporarily at least, the spirit 
for free access to truthful information 
quite obviously persists in this (until re- 
cently) archaic matriarchate, which even 
banned Grimm and Twain. 

The end came on January 26, 1951, via 
newsprint restrictions and seizures, charac- 
ter defamation, huge fines on trumped-up 
charges (such as descato—disrespect to the 
Peróns), shutdowns, mob assaults by di- 
rection, arrests, a government inspired 
labor. dispute, Propaganda Bureau’s (Sub- 
secretariat of Information and Press) chi- 
canery, and finally overt gangsterism with 
wrecking and deaths. The editor driven 
into exile, the 1300-strong staff forced out 
and hounded down, plant and property 
stolen, the name usurped, and the hoax of 
a newspaper perpetuated with the help of 
stooges—this is the state of affairs now. 
But no one is fooled, not even the dicta- 
tor. For he must be haunted by some of 
La Prensa’s old editorials; reprinted here. 
They are testimony that Peróns ‘come and 
go, but that the freedom of the press shall 
persist, as it must if we are to enjoy any 
other freedom. For indeed, as Kierke- 
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gaard is quoted in one of the editorials: 
“The content of freedom is truth, and 
truth makes man free.” 
Borts EricH NELSON 
Hampton Institute 


ADLER, JOHN H., Eucene R. SCHLESINGER, 
and Ernest C. Orson (in collaboration 
with the Research Department of the 
Central Bank of Guatemala). Public 
Finance and Economic Development in 
Guatemala Pp. xix, 282. Stanford, 
Cahf.: Stanford University Press, 1952. 
$5.00. 


The purpose of this study was to analyze 
the interaction between the Guatemalan 
government’s fiscal operations within the 
last decade and the country’s economic 
development. Techniques of analysis and 
experience in research gained by Adler and 
Henry C. Wallich in the preparation of a 
similar study of El Salvador (published 
last year) were utilized and indeed it was 
the acceptability of the latter work which 
brought from the Banco de Guatemala an 
invitation to undertake the study under 
review. The co-operation of that institu- 
tion was one of the factors in the high de- 
gree of success achieved by the authors. 

In the last five years, the Guatemalan 
government has devoted an increasing pro- 
portion of its financial resources to the 
country’s long-run economic and social de- 
velopment. While much of this policy did 
not begin to take shape until 1949 (which 
year is only partly covered in this study) 
numerous problems involved in the process 
of fostered development had become clearly 
evident by that time and are made the 
focal point of the study. 

The difficulties encountered by the au- 
thors in obtaining certain basic data and 
the necessity forced upon them of using 
incomplete samples or crude estimates are 
familiar to those who attempt research in 
the Hispanic-American area and place some 
parts of the study upon quantitatively un- 
certain grounds. This the authors frankly 
concede. The disadvantage of limited 
quantitative information was to some ex- 
tent offset by the relative simplicity in the 
Guatemalan economy, but there will be 
readers who will feel it cannot be said, as 
the authors maintain, that the period cov- 
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ered and data available proved sufficient 
to determine the more general and basic 
quantitative features of the developing 
economy of Guatemala. There will be 
readers, also, who will regret that the study 
could not be projected beyond 1949. Not- 
withstanding these limitations, the authors 
have produced an illuminating study, 
soundly conceived and as well executed as 
circumstances permitted. The kind of co- 
operation in economic research in this 
hemisphere which their work has evoked 
is much to be welcomed, and the high 
quality of their discriminating research at- 
tests to the value and necessity of this co- 
operation. 
_ R. SMITH SIMPSON 
American Embassy 
Mexico, D F. 


Ricwarpson, H. G, and G. O SAYLES. 
The Irish Parliament in the Middle 


Ages. Pp. x, 395. Philadelphia: Uni- 
versity of Pennsylvania Press, 1952. 
$8.50. - 


In their introduction the authors de- 
scribe this book as a monograph on the 
history of an institution It is far more 
than that. It is that rare and delightful 
phenomenon, a contribution to the history 
of medieval Ireland which not only makes 
sense but assumes that there is sense to 
be made. While its central theme is the 
changing nature and function of the Irish 
parliament from its earliest inceptions to 
the passage of Poyning’s Law, the book 
uluminates by many cross-lights both the 
society which that parliament served and 
the early history of the institution in Eng- 
land as well. Few students of medieval 
Ireland or England can Bave fields so spe- 
cialized as to permit them tc neglect this 
work ; 

So rich a book cannot be summarized 
here. Perhaps the simplest way to indicate 
its value is to remark that the final chap- 
ter, on Poyning’s Law, gives no usual pic- 
ture of a sudden, dramatic reversal in the 
relations between the colony and West- 
minster. Though they are fully conscious 
of the decisive and cumulative effect which 
that law was to have in the centuries that 
followed, the authors have already demon- 
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strated its inevitability and that the prin- 
ciples contained in it were no unfamiliar 
novelties. In particular it represented no 
change in what had always been the intent 
of the Crown toward its Irish Lordship’ 
“.. for the most part, the statutes of 
Poyning’s parliament ... , all tended to 
the same end, an end that all English kings 
had had before them when their attention 
was turned to Ireland. No great spirit of 
independence on the part of the Anglo- 
Irish, but the long interruption of the 
Hundred Years War and the War of the 
Roses, had accounted for the apparent frac- 
tious freedom of the colony. In 1494 the 
neglected reins were picked up again and 
tightened. 

Now for an objection. There is one 
fault with the book which is not excused 
by its special subject The authors do not 
treat, or seem to regard, Ireland as a coun- 
try whose history for any period must be 
taken as a whole, with the result that they 
perpetuate the stale historical division be- 
tween the doings of the native Irish and 
the Anglo-Irish, a division that at most 
was a broad shading, never a clear line. 
Not one Irish annal is cited, even for the 
dating of an event No Irish name ap- 
pears in a normal spelling, English or 
Irish; few are even casually identified; 
and thus it is no surprise that the most 
definite identification is clearly wrong. 
Why, for instance, should two words, 
“McMurgh” and “McMorghowe,” be used 
in the index to indicate one most im- 
portant family, the MacMurrough (Mac- 
Murchadha) kings of Leinster—and also 
fail to show that these cover references to 
four different persons, Art Og, Donnchadh 
Mór, Murchadh Ballach, and Domhnall 
Riabhach (the Downaulde Reagh also men- 
tioned)? The Anglo-Irish themselves were 
acutely aware of the difference. Certainly 
it is necessary to give the phonetic spell- 
ings of Irish names that occur in the docu- 
ments cited, but, since these are so often 
misleadingly vague, the Irish form should 
be given as well: otherwise cross-referenc- 
ing with native sources is terribly difficult 
for the student who knows no Irish, and 
the old fiction of two utterly divergent his- 
tories separated by a hairline continues by 
inertia. In this book the defect does not 
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bulk large. However, its implications for 


. Irish historiography are unhappy. 


Joan V. KELLEHER 
Harvard University 


LETTERS TO THE EDITOR 


Dear Sir: 3 i 

Few people are as sincere in their advo- 
cacy af good government as Mr. George H. 
Hallett, Jr., the executive secretary of the 
Proportional Representation League, who 
revewed my book, Europe Between De- 
mocracy and Anarchy, in the January issue 
of THE ANNALS. But, I submit that also 
few people are as incapable of understand- 
ing the arguments of those who disagree 
with them. 

One of the reasons springs from profes- 
sional duty. Mr. Hallett has, on account 
of his position as the recognized leader of 
the American P.R. movement, the obliga- 
tion to foster the cause of that system of 
voting. It is equally important that Mr. 
Hallett’s academic background—as that of 
so many proponents of P.R. throughout 
history—ties in the field of mathematics 
rather than that of political science 

It is natural for the mathematician to 
be struck by the discrepancy between the 
share of the votes and the share of the 
seats obtained by parties under the ma- 
jority system. He feels that the discrep- 
ancy is unjust, and sets out to devise a 
system which removes it. The political 
scientist, on the other hand, will ask him- 
self whether the mathematician does not 
take for granted what he is supposed to 
prove. He first considers the question 
whether representation in the sense of a 
mere reflection of existing political divi- 
sions is the true purpose of parliamentary 
bodies, or whether, since it overlooks the 
requirements of integration and decision, it 
does not mean fragmentation. Further- 
more, he will, as soon as he thinks in terms: 
of political philosophy, be inclined to agree 
with what Jacques Maritain has expressed 
in these words: “In order to eliminate, in 
addition, every attempt to introduce the 
‘Trojan horse’ of proportional representa- 
tion into the democratic structure, let us 


note that just as the common good is not 
a simple sum of individual goods, so the 
common will is not a simple-sum of indi- 
vidual wills.” 

The political scientist will finally remem- 
ber that the “will of the people” is in a 
democracy, among other factors, a func- 
tion of the system of voting. We get one 
kind of public opinion, tending toward in- 
tegration and decision, under the majority 


‘system, and another kind, tending toward 


disintegration and indecision, under P.R. 
In the words of Maurice Duverger, the 
proposal of the proponents of P.R. to 
“photograph” the different sections of opin- 
ion, as if they had an existence independ- 
ent of systems of voting, amounts to an 
attempt to “photograph the fog.” i 
Mr. Hallett errs in regard to points of 
fact as well as in regard to points of prin- 
ciple. Considerations of space limit me to 
just one example. Mr Hallett starts out 
with the statement: “In the recent Brit- 
ish elections the Labour party polled . 
more votes than any other party.” Evi- 
dently, he fails to consider the uncontested 
constituencies. A correspondent of The 
Times (issue of October 29, 1951) who 
assigned, as is customary, seven-eighths of 
the vote in these constituencies to the party 
which carried them, arrives at the conclu- + 
sion that the Conservatives had the sup- 
port of 6,000 votes more than Labour 


_ What is more important, British elections 


are considered primarily a decision as to 
which cabinet the electorate intends to be 
formed, rather than a mere designation of 
deputies. There remained in 1951 more 
than 700,000 Liberal votes As Mr. Attlee 
said, “when it came to a point” the great 
majority of the Liberals preferred Con- 
servative to Labour candidates If we take 
this factor into account, the Conservative 
lead in popular support, as of that time, 
becomes incontrovertible 

Mr Hallett errs, once again, when he 


, says that the Conservatives “were given 


power to undo as much of its [Labour’s] 
work as they pleased.” Anyone acquainted 
with British politics could advise him that 
this is not the case. In fact, the Conserva- 
tives have to limit their revisions of La- 
bour’s policies very carefully. Besides, Mr. 
R. A. Butler, the present Chancellor of the 
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Exchequer, is no laissez-faire economist; 
his far-reaching acceptance of Labour-spon- 
sored policies demonstrates rather clearly 
what I termed “inter-party integration,” 
that is, the adjustment of one major party 
to the other in response to the common 
dependence on the marginal voter. / 

In conclusion, I should like to refer to 
Mr.. Hallett’s claim that “Prcfessor Her- 
“mens . . . suggests that the British Labour 
party wauld have been justified in some 
deliberate gerrymandering to compensate 
for the wastage of its votes in the districts 
where it has top-heavy majorities.” This 
is an insinuation. I referred to the’ re- 
distribution of seats made in favor of the 
mostly Conservative suburban areas where 
population has increased heavily, and 
added: “While this redistribution was an 
overdue measure of fairness, the previous 
situation had served to compensate for'a 
factor which operated to the cisadvantage 
of Labour.” I merely stated a fact; in 
this case as in others Mr. Hallett feels 
qualified to impute motives to me for 
which there is no basis, except the assump- 
tion that there must be something morally 
amiss with anyone for whom the virtues of 
P.R. are not as self-evident as for him. 

f FERDINAND A. HERMENS 
South Bend, Indiana 


Dear Sir: 


Professor Hermens’ letter really amazes 
me. My opinion of him agrees completely 
with the opinion he expressed cf me—that 
“few people are as sincere in their advo- 
cacy of good government,” but “also few 
people are as incapable of understanding 
the arguments of those who disagree with 
them.” 

Take the paragraph with which he ended 
his letter. He thinks I attacked his moral 
character (!) because I stated that he sug- 
gested a gerrymander. What I said had 
nothing to do with morals. Unlike most 
gerrymanderers Professor Hermens sug- 
gested manipulating districts with the com- 
mendable motive of correcting some of the 
vagaries which characterize the single-mem- 
ber district system with plurality voting. 
After the sentence about reapportionment , 
that he quoted as presumably the one on 
which I based my “insinuation,” he went 

` 
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on to say: “The latter (Labour) had been 
‘carrying coals to Newcastle’; it enjoyed . 
top-heavy majorities in a number of con- 
stituencies from which it benefited no more 
than in the United States the Democrats 
benefit from their top-heavy majorities in 
the solid South. The Conservative vote 
was more evenly, and much more advan- 
tageously, distributed... .. Where such a 
condition prevails, and the division of the 
popular vote is fairly even, with the handi- 
capped party enjoying a small lead, near- 
deadlocks may repeat themselves. Aware- 
ness of this fact could suggest the adoption 
of measures designed to mitigate the effects 
of this condition until such time as a suff- 
cient shift in the popular vote is expected 
to give a clear parliamentary majority to 
one side or the other.” This is something 
more than a mere statement of fact, and I 
do not think I have misstated its purport. 

Professor Hermens says I erred in points 
of fact and then gives as his only example 
a statement in which I was patently cor- 
rect: “In the recent British elections the 
Labour party polled . . . more-votes than 
any other party.” He seeks to disprove 
this by allowing for votes which were not 
cast, about which I said nothing. What he 
meant, doubtless, was that my statement 
was misleading. But was it? To bring the 
Conservative total barely above that of 
Labour he assigns the party which re- 
turned its member in each uncontested dis- 
trict seven-eighths of the district’s votes, 
which is clearly preposterous Does he 
really think that Labour and Liberals to- 
gether would have polled only one-eighth 
of the votes in the uncontested Conserva- 
tive districts if they had chosen to contest 
them? 

And as for his adding in the Liberal votes 
as supporters of the Conservatives, that is 
pretty unfair to the Liberals. The Lib- 
erals would prefer to elect their own 
members, as they could under proportional 
representation. If they had been fairly 
‘represented, they would have been in a 
position to put some restraints on the 
Conservative minority whenever they dis- 
agreed with it. As it is, the Conservative 
minority with its umrepresentative ma- 
jority in Parliament is restrained only by 
its conscience and sense of propriety and 
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by its judgment as to what is good politics 
for the future. 

Professor Hermens attempts to discredit 
my observations, first by suggesting that 
my advocacy of P.R. arises from “pro- 


fessional duty” as a leader in the P.R. 


movement and executive secretary of the 
Proportional Representation League, and 
second by saying that my “academic back- 
ground... lies in the field of mathe- 
matics rather than that of political sci- 
ence.” The case I made ought to be 
judged on its own merits regardless of how 
I came to make it, but actually both of 
these statements are misleading and are 
fairly typical of the half-truths which per- 
vade his writings. For nearly twenty years 


. I have received my salary not from the 


Proportional Representation League which 
I serve on the side as a labor of love, but 
from the Citizens Union of the City of 
New York. And as for my academic back- 
grourd in mathematics, it was confined to 
the years preceding receipt of a doctor’s 
degree from the University of Pennsyl- 
vania in 1918. My whole professional life 
since then has been in the field of political 
Science, mostly in close contact with the 
actual operations of government and fre- 
quently participating in it, rather than in 
academic circles, though I have also taught 
political science courses at Brooklyn Col- 
lege, Hunter College, City College (New 
York), and New York University. Any- 
way, a little training in the logical proc- 
esses of mathematics never hurt anyone. 
With these few comments I invite the 
readers of THe ANNALS to reread my re- 
view of Professor Hermens’ book and see 
if they do not consider it both logical and 
fair. Professor Hermens did not prove his 
theories about P.R. which he elaborated in 
his book and repeated as if they were facts 


in his letter. Grorce H. HALLETT, Jr. 
New York City $ 
Dear Sir: 


My attention has just been called to 
what purports to be a serious review of 
the Reinhardt, Meadows, and Gillette So- 
cial Problems and Social Policy by one 
Joseph Mayer (THe ANNALS, July 1952, 
pp. 152-53). The reviewer condemns the 
book on two counts: (1) The book is based 


on earlier editions by Gillette and Rein- 
hardt and is not a “thorough-going” re- 
vision, and (2) “Most of the book . . . is 


in the form of a brittle superficiality.” 


Except for two legitimate criticisms of 
the authors, one for failure to catch an 
outdated brief discussion on government 
expenditures and improvement, and an- 
other for allowing a typographical error on 
national income to pass, the reviewer’s first 
count rests on a contention that: (1) Read- 
ing lists at the ends of three chapters (2, 
9, 15) are not up to date; (2) Chapter 11 
dealing with Child Welfare is “. . . highly 
utopian and based largely on a so-called 
‘Children’s Charter’ formulated at a con- 
ference . . . in 1930”; and (3) Chapter 14 
which deals with crime gives too much at- 
tention to “. .. Reports of the National 
Commission on Law Observance and En- 
forcement.” 

In support of the second count, the re- 
viewer quotes out of context sixteen sen- 
tences culled from the entire book. 

Even a cursory reading of the chapters 
themselves would have shown the reviewer 
that Chapter 2 deals with basic principles 
and concepts, and Chapter 9 mainly with 
the historical development of migration 
policies in this country. Other aspects of 
these subjects are developed elsewhere in 
the book. That fact might be reason 
enough for criticism, but one would hardly 
know that merely from counting publica- 
tion dates at the chapters’ ends. The read- 
ing lists for these chapters might have been 
improved by the addition of some more 
recent titles. The absence of such titles, 
however, does not reflect the’ content of 
the book as the reviewer assumes More- 
over, in my thirty years of University 
teaching, I have never known an instructor 
who relied upon the textbook reading lists 
for up to date materials. For such about 


` all the author can do in the way of “sug- 


gested readings” is to provide some sub- 
stantial titles least likely to be on the in- 
structor’s reserve shelves. 

Even so, the reviewer reckoned without 
the facts. There are 294 reading refer- 
ences in the remaining seventeen chapters 
of the book; of these 123 appeared after 
1941 and half of them after 1946. It 
should be noted also by any serious re- 


226 


viewer that the book, whatever its short- 
comings, was never intended to deal with 
social problems as if generated and ma- 
rooned in the “here and now” 

-If Mr. Mayer really wantəd to write 
about this book without taking time to 
read it, footnotes would have been more 
useful than chapter reading lists. Foot- 
notes are generally a part of the author’s 
real working capital. There are approxi- 
mately 666 footnote references in the 
book; of these 270 appeared later than 
1942 and more than half of these after 
1946. 

As to the criticism of Chapter 11 This 
chapter quotes the “Children’s Charter” 
formulated at the 1930 White House Con- 
ference. This formulation was a landmark 
in the history of Child Welfare in this 
country. It covers about 2 out of 23 
pages in the chapter. Then follow 19 
pages of discussion on stages in the Child 
Welfare movement and on a variety of 
Child Welfare services, needs. and legal 
and administrative problems. These dis- 
cussions carry 29 footnote references later 
than 1941, 15 of which appeared more re- 
cently than 1945. Chapter 14 makes 10 
footnote references to materials published 
since 1945, 2 of which are 1950. There are 
earlier dates in the fotnotes. They include 
references to such durable materials as 
Sutherland’s White Colar Criminal, Mur- 
chison’s early study of criminal intelli- 
gence, Harper’s brief classic on The Prag- 
matist Process in Law and, of all things, 
to the “Report of the National Commis- 
sion on Law Observance and Enforcement.” 

If the reviewer had looked at the foot- 
notes in Chapter 15 instead cf stopping 
with a publication date count of the sug- 
gested readings, he would have found that 
13 out of 32 footnote references are to ma- 
terials published later than 1946. More- 


over, if he had actually compared the chap- 


ter content with that of its most recent 
Gillette-Reinhardt forerunner, he would 
have noted not only a revision of the sta- 
tistical data but also that 15 of the chap- 
ter’s 33 pages have been almost completely 
rewritten. With practically no effort at 
all, the reviewer could have found, too, 
that the present work is 234 pages smaller 
than the earlier one. 
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There seems little need to make a criti- 
cal comment on the reviewer’s collection 
of sentences ripped from their contexts and 
offered as evidences of the book’s “brittle 
superficialities.” The average reader of the 
review, whether or not in agreement with 
the author’s position on the subjects dis- 
cussed, will be able to sense their legiti- 
mate use as a part of a wider discussion. 
The sentence noted from page 7, for in- 
stance, is followed by “. . . social prob- 
lems have been the result particularly of 
the development of certain social and cul- 
tural conditions.” One of these conditions 
enumerated and discussed is the acquisi- 
tion, “. . . insight and the power to make 
scientific analysis...” and to recognize 
social need. Again without the context: 
“Planning is essentially the foresighted and” 
cooperative adaptation of means to ends” 
(p. 190), isn’t it? The author is, of course, 
talking about social planning. One can 
only wonder about the reasons why this 
kind of book reviewing was ever done. At 
any rate, the reviewer has given us a new 
use for an old adjective: “brittle” (See 
Webster’s Unabridged). 

James M., REINHARDT 

University of Nebraska 


Dear Sir: 

In the foregomg letter by one James 
Reinhardt, in what purports to be a seri- 
ous comment on my review, I should like 
to call attention to the following 

“Even a cursory reading . . . would have 
shown. . . . It should be noticed also by 
any serious reviewer.... If Mr. Mayer 
really wanted to write about this book 
without taking time to read it... . If the 
reviewer had looked at the footnotes... . 
With practically no effort at all, the re- 
viewer could have found. . . . The reviewer 
quotes out of context... .” 

That Mr. Reinhardt does not like my 
review is understandable. But with re- 
spect to such innuendos, to quote him fur- 
ther, “cne can only wonder about the rea- 
sons.” Could it be that the man himself, 
like his ratiocinations, is also frangible? 
(As for “brittle,” I would, of course, not 
dare use the term again.) 

To the readers of this column, I would 
suggest a comparison of my review in the 


a 
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July 1952 Annars with the pages of the 
book to which reference is made in Mr. 
Reinhardt’s letter; also, with other pages 
of the book at random. Naturally, in a 
review, one can adopt nothing more than 
a sampling procedure. To one trained, as 
was the reviewer, under such men as Pea- 
body, Carver, and Palmer at Harvard and 
Devine, Lindsay, and Giddings at Colum- 
bia, the book in question is replete with 
thin generalities, doubtful platitudes, and, 
what is worse, with the type of glib utopi- 
anism (to use a colorless word when a 
much stronger one might well be in order) 
to which most Americans rightly take ex- 
ception. 

This may be further illustrated from 
Chapter 2, which Mr. Reinhardt says 
“deals with basic principles and concepts” 
but which in the main strings together 
dogmatic assertion about democracy and 
government, much of which is highly ques- 
tionable, especially the statements about 
“planning.” Quoting: 

“To carry into operation anything like 
the total national planning will, of course, 
involve much regimentation. . . . Business 
will have to take directions and some- 
times be put in a strait jacket... . Much 
resentment, struggle, and resistance is to 
be anticipated. To many thoughtful peo- 
ple this seems to be the only way to save 
our collective lives and individual entities 
To them the alternative appears to be the 
collapse of modern society through self- 
destruction. On the other hand, such over- 
all and drastic planning would not leave 
much of the former democracy” (p. 45). ® 

As for the author’s definition of social 
planning as “foresighted and co-operative 
adaptation of means to ends,” he also ap- 
proves of its being defined as “an effort at 
simultaneity” involving a “succession of 
actions,” which he then outlines in such 
broad generality (p. 191) that a “fore- 
sighted and co-operative” gang of criminals 
planning a bank robbery and “adapting 
means to ends” with split-second “simul- 
taneity” would fit the description ad- 
mirably. 

In connection with the author’s conten- 
tion that the book has been considerably 
revised, methinks he protests too loudly. 
All that my review pointed out on this 


score was that the revision has apparently 
“not been thoroughgoing’—this Mr. Rein- 
hardt admits. 

Yours truly, 


JoszpH MAYER 
Miami University 
Oxford, Ohio 
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